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I 


INTRODUCTION 


In recent years there has developed a strong sentiment 
for municipal ownership of electric utilities. This trend 
has been encouraged by P.W.A. loans and grants to those 
municipalities wishing to acquire or extend electric sys- 
tems.’ During these years, the question of how far the 
state should go in the regulation of these utilities has 
assumed increasing importance and has been the subject 
of frequent changes of state attitude. 

Some experts in the field contend that there may be 
a real danger to the public welfare where such systems 
are permitted to operate within areas not economically 
suitable for such a unit, and where they are permitted to 
extend beyond the municipal boundaries to engage in 
competition with other publicly and privately owned 

1 See Non-Federal P. W. A. Power Projects, published by the Federal Emer- 
gency Administration of Public Works, Projects Division, Research section, 
February 1, 1937, and supplement 111, of January 10, 1938, in which are listed 
over 300 allotments for local power developments in every state except Mary- 
land, New Mexico, Vermont and Wyoming. Of these allotments the following 


allocations were made: New systems, 109; Additions to existing systems, 128; 
and Transmission, 6. 
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utilities on a laissez faire basis. Others ardently urge that 
the public welfare can be served more effectively by 
giving wide latitude to municipalities in their operation 
of electric utilities. 

Muncipalities, since they are creatures of the state, 
can operate electric utilities only to the extent the state 
gives them power to do so. It is true, however, that 
many older court decisions, written during the time when 
electric lighting was an innovation in our culture, held 
that there was implied or inherent power in the munici- 
palities to light the city streets,” and that this included 
power to erect,* or to purchase a plant for that purpose.* 

When the courts took this position there immediately 
arose the question of selling surplus current to the citizens 
of the municipality. Some of these early cases held that 
if the municipality had power to light the city streets, 
then it could sell the surplus to the citizens by contract 
without express legislative authorization.’ But could 
it sell the surplus outside the city limits? Dillon, the 
great authority on municipal law, said the municipality 
could sell this surplus current outside its limits under 
implied power.° 


2 Crawfordsville v. Braden, 130 Ind. 149, 28 N. E. 849 (1891); Fawcett v. 
Mt. Airy, 134 N. C. 125, 45 S. E. 1029 (1903), overruling Mayo v. Washington, 
122 N. C. 5, 29 S. E. 343 (1898) ; Wade v. Oakmont Borough, 175 Pa. St. 479, 
30 Atl. 959 (1895). 


8 State v. Hiawatha, 53 Kan. 477, 26 Pac. 1119 (1894); Christensen v. Fre- 
mont, 45 Neb. 160, 63 N. W. 364 (1895); Blanchard v. Benton, 109 Ill. App. 
569 (1903); Hay v. Springfield, 64 Ill. App. 671 (1895); Ellinwood v. Reeds- 
burg, 91 Wis. 131, 64 N. W. 885 (1895). But see for a holding that even where 
there is express power to light the city streets, there is no implied power to 
erect a lighting plant, Carthage v. Carthage Light Co., 97 Mo. App. 20, 70 
S. W. 936 (1902); Howell v. Millville, 60 N. J. L. 95, 36 Atl. 691 (1897) ; 
Stehmeyer v. Charleston, 53 S. C. 259, 31 S. E. 322 (1898). 


4 Mauldin v. Greenville, 33 S. C. 1, 11 S. E. 434 (1890); Connor v. Marsh- 
field, 129 Wis. 280, 107 N. W. 639 (1906) ; Arbuckle-Ryan Co. v. Grand Lodge, 
122 Mich. 491, 81 N. W. 358 (1899) (holding that it is within the general 
powers of the city council to buy an engine to operate a city lighting plant). 

5 Crawfordsville v. Braden, supra note 2; Jacksonville Electric Light Co. 
v. Jacksonville, 36 Fla. 229, 18 So. 677 (1895) ; Thompson-Houston Electric Co. 
v. Newton, 42 Fed. 723 (C. C. S. D. Iowa, 1890); Overal v. Madisonville, 
125 Ky. 684, 102 S. W. 278 (1907) ; Keenan v. Trenton, 130 Tenn. 71, 168 S. W. 
1053 (1914). 

63 Ditton, Municrpat Corporations (5th ed.), § 1300, after discussing the 
right of municipalities to dispose of surplus water outside the corporate limits 


————— OO ——<— la 
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All this was during the 80’s and 90’s when electric 
lighting was the wonder of the age. However, by 1890, 
some of the state legislatures were enacting statutes which 
delegated to the municipalities the power to own and 
operate electric utilities for lighting the streets and for 
sale to private consumers.’ These statutes were enacted 
to allay all doubt as to the power of the municipalities 
to engage in this activity. And at the same time these 
statutes inferentially asserted the state’s power over mu- 
nicipal ownership and operation of electric utilities. 


Today all states have constitutional or statutory pro- 
visions governing, controlling, or delegating the power 
which is exercised by municipalities in acquiring and 
operating electric utilities, for what was the local miracle 
of the 80’s soon became of state concern, presenting 
legal, financial, and sociological problems. 


About thirty years ago a movement started among the 
states to create administrative commissions, or to give 
existing commissions added jurisdiction, as a method of 
controlling and regulating electric utilities. Although 
Massachusetts created a Gas and Electric Light Commis- 
sion in 1885, not until 1907 were any of the commissions 
given a wide scope of power and duties over electric 
utilities. This movement for real control started in 
Wisconsin and New York under the leadership of their 
governors, Robert M. LaFollette and Charles Evans 
Hughes. Both of these commissions were given certain 
powers over municipally owned plants, but their primary 


under implied power, says, “Within these principles too, where a city has an 
electric lighting plant which is capable without any increased expense, except a 
small additional expense for fuel, of furnishing light to a very much larger 
number of customers than it has, it may, by contract, agree to extend its lighting 
service to points beyond the city limits, if its action does not materially impair 
the usefulness of its plant for the purpose for which it was created.” See other 
cases cited at this point by Dillon. 


7 Mitchell v. Neguanee, 13 Mich. 359, 71 N. W. 646 (1897) (Michigan 
statute of 1891 permitted citizens to vote on municipal ownership); Christen- 
sen v. Fremont, supra note 3 (statute of 1889 gave power to municipalities to 
sell current for private use); Jacksonville Electric Light Co. v. Jacksonville, 
supra note 5, statute permitting municipal electric plant. 
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purpose was regulation of privately owned electric util- 
ities.® 

Now all the states except Delaware have regulatory 
commissions with power over public utilities.” However, 
five of these commissions do not have jurisdiction over 
electric utilities; Florida, Minnesota, Mississippi, South 
Dakota and Texas. 

During the period since electric lighting was in its 
infancy, our legal concepts and our usage of terms in 
regard to it have changed. What was once “selling of 
surplus” of the municipally owned plant to private con- 
sumers is now “power to operate.” Embodied in these 
changed terms are different concepts of the lodgment and 
exercise of power. “Selling the surplus” carried the con- 
cept of implied power to sell current in excess of what 
was needed to light the streets. “Power to operate” is a 
concept which carries with it the implication of state- 
wide concern and a business deliberately entered into 
instead of the incidental sale of surplus by the munici- 
pality. 

At the present stage of development, the state, as an 
abstract or original proposition, may, under its police 
power, regulate the acquisition, service, areas of opera- 
tion, safety standards, rates charged, and other matters 
pertaining to the conducting of the light and power busi- 
ness by municipalities. This regulation may be by state 
constitution, statutes of the legislature, or by administra- 
tive bodies which apply the standards as expressed by 
the legislatures. 

The problem of conflict between state and local powers 
in the controlling of local electric enterprises arises after 


8 For a short histor “| of the commission movement, see William E. Mosher, 


A Quarter-Century of Regulation by State Commissions (1930), ProcEEDINGS 
OF THE ACADEMY OF PoLiTIcAL ScrENcE, 35 to 51. For a more _— history, 
see JONES AND BIGHAM, PRINCIPLES OF Pusuic Urmitres (1931). 


® These commissions are given different titles in different states: Public 
Service Commission, Public Utilities Commission, Commerce Commission, Rail- 
road Commission, Corporation Commission, Department of Public Utilities, and 
Department of Public Service. See the Codes of the various states. 





MUNICIPALLY OWNED ELECTRIC UTILITIES 561 


the local power to operate has been found. For example, 
if the power is delegated by the Constitution,” the matter 
is properly treated as a home rule activity, the municipal- 
ities having been given by the sovereignty of the state 
the power to decide the questions of ownership and oper- 
ation free from interference from the state legislature. 
What is the power of the state legislature, or utility com- 
mission acting under these premises? If the power is 
delegated by the state legislature with no conditions for 
state control, what is the relation of the existing or sub- 
sequent state or administrative regulation to such local 
activity? 

The purpose of this article is to give a survey of state 
regulation of municipally owned utilities as it exists at 
the beginning of 1939, emphasizing license and rate reg- 
ulation. 


II 
STATE LICENSE TO OPERATE 


In every state of the union, municipalities now may 
acquire and operate electric utilities. The methods and 
requirements, of course, vary considerably from state to 
State. 

The licensing of the acquisition and operation of elec- 
tric utilities by the municipalities is accomplished through 
the delegation of power by the state, the creator of the 
municipalities. The sovereignty of the state may use any 
of three mediums in conferring this authority upon the 
municipality. 

(1) A constitutional provision may confer the au- 
thority. 

(2) Legislative enactments may directly confer it. 

(3) Or it may be conferred through a commission 
created by the legislature to apply the legislative stand- 
ards. 


10 Constitution of Arkansas, Michigan and Ohio delegate this power to the 
municipalities. See notes 11, 12, and 13, infra. 
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1. By constitutional provision. Where the power of 
the municipality to operate is provided for in the state 
constitution, it is in the spirit of a home rule provision 
and is expected to be beyond legislative control and regu- 
lation. However, to divide the treatment of municipally 
owned utilities into home rule as opposed to non-home 
rule states would be confusing because general home rule 
powers are not construed by the courts to give power to 
establish and operate electric utilities. It is held that 
such activity is of state concern. Furthermore, the state 
delegation of power to municipalities is of sucha va- 
riety of shadings that it would be impossible to approach 
it from the home rule basis of analysis. In those states 
which are not ordinarily classified as home rule, wider 
powers may be delegated to municipalities in the acqui- 
sition and management of electric utilities than in the 
so-called home rule states. 

In these states where the municipalities have specific 
constitutional power to acquire electric utilities by con- 
struction or purchase, the state legislatures may have 
power to regulate the operation and rates charged. Such 
regulation is based upon the state-wide concern in this 
aspect of operation, whereas the acquisition may be 
treated as a home rule matter. 

Operation strictly within the boundaries of the mu- 
nicipality may be held by the courts to be free from 
legislative or administrative control because of the con- 
stitutional grant of power to the municipality, while op- 
eration beyond these limits may be held to be under com- 
mission control. 

The states which have constitutional provisions spe- 
cifically conferring authority upon the municipalities to 
acquire and operate such utilities are Arkansas,“ Michi- 
gan,” and Ohio.” 


11 ARKANSAS CONSTITUTION, amendment No. 13. 
12 MICHIGAN CONSTITUTION, art. VIII, § 23. 
18 OunI0 CONSTITUTION, art. XVIII. 
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Despite the fact that the Arkansas constitutional pro- 
vision permits municipalities to operate within and with- 
out their corporate limits, confining sale to customers be- 
yond the municipal boundaries to 25% of that consumed 
within, nevertheless, the state legislature requires the 
municipalities to secure from the commission a certificate 
of convenience and necessity for the constitutionally pro- 
vided for power to operate beyond the boundaries.“ 

The Ohio constitutional provision permits municipali- 
ties to sell the current of their electric utilities beyond 
the corporate limits, not exceeding “fifty per centum of 
the total . . . supplied . . . within the municipality.” 

The constitutional provisions of two other states should 
be mentioned in this connection. Colorado and Utah 
have provisions which provide that the legislatures “shall 
not delegate to any commission . . . any power to super- 
vise or interfere with any municipal improvement, . 
or to perform any municipal function whatever.” ** Yet 
these identical constitutional provisions have received 
quite different interpretations by the courts. 

The Utah court has held that this provision prevented 
the operation of the law requiring a certificate from the 
commission for municipal acquisition of an electric util- 
ity,"° and the commission could not interfere with the 
operation, rates charged, or the service of the municipally 
owned utility whether in competition with a private com- 
pany or not.” 

In applying an identical constitutional provision in 
Colorado, a federal court held that without legislative 
authority, that is by legislative enactment in this case, no 
one, including municipalities, could engage in compe- 


14 ARKANSAS ACTS OF THE LEGISLATURE, 1935, Act No. 324, § 45. 
15 Utan ConsTITUTION, art. VI, §29; Cotorapo ConstiTuTION, art. V, § 35. 
16 Barnes v. Lehi, 73 Utah 321, 279 Pac. 878 (1929). 


17 Logan City v. Public Utilities Commission, 72 Utah 536, 271 Pac. 961 
(1929); Utah Power and Light Co. v. City of Ogden, 79 P. (2d) 61 
(Utah 1939). 
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tition with an electric company holding a valid franchise 
to its direct injury, because this would be a taking of 
property without due process of law, and the constitu- 
tional provision was a limitation of the power of the 
state legislature regarding the method of accomplishing 
its purposes, but not a delegation of power to the mu- 
nicipalities.*° And the Colorado court has held that a 
city as a public utility has no superior right as to territory 
over the rights of a public utility privately owned and 
authorized by the commission to furnish electric service.” 
Although no case has been found, apparently municipal- 
ities in Colorado without commission approval can en- 
gage in the electric utility business within their limits 
only when there is no other utility operating there under 
commission approval. 

2. By legislative enactment. Many of the states which 
have commissions with regulatory powers over the li- 
censing of privately owned electric utilities have exempt- 
ed the municipalities from commission jurisdiction in 
so far as licensing is concerned. In these states municipal 
operation is provided for by statutes which give the com- 
mission no power to license or prohibit municipalities 
entering the electric utility business. 

Although the state regulates through the license power 
to eliminate competition among privately owned utilities, 
to permit competition between the municipal utility, 
which is not required to secure a commission license, and 
the commission licensed private company is not consid- 
ered to be discrimination where there is legislative au- 
thority for municipal operation. 

The states which require a commission license, usually 
called a certificate of convenience and necessity, for pri- 
vately owned companies but exempt municipalities from 


18 Colorado Central Power Company v. Municipal Development Corporation, 
1 F. Supp. 961 (Colo. 1932). 


19 Public Utilities Commission v. City of Loveland, 87 Colo. 556, 289 Pac. 
1090 (1930). 
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this requirement are Alabama,” Arizona,” California,” 
Connecticut,” Indiana,* Illinois,” Kansas,** Kentucky,” 
Louisiana,” Maine,” Massachusetts,” Missouri,” Mon- 


20 ALABAMA Cope 1923, as amended by General Acts 1935, pp. 100 and 220, 
chapter Public Service Commission Law, § 9631, provides that “The provisions 
of this act shall not apy to municipally owned utilities.” Alabama Power Co. 
y. Cullman Co. El. M. Corp. 174 So. 866 (Ala. 1937). 


21 ArIzoNA Cope 1928, §409b, as amended March 18, 1933. City of Tuscon 
v. Simms, 39 Ariz. 168, 4 P. (2d) 673 (1931), Held, that a city may dispose of 
its surplus current for the benefit of the city. 


22 CALIFORNIA Pusiic Utinities Acts; and Constitution, art. XII, §§ 22 
and 23. Pasadena v. Railroad Commission, 183 Cal. 526, 192 Pac. 25 (1920). 
Held, that the Commission was without power to regulate a municipally owned 
utility. Los Angeles Gas and El. Corp. v. Los Angeles, 52 Cal. App. 27, 197 
Pac. 962 (1921). Held, that no certificate was required for municipality to 
compete with privately owned electric utility. 


23 Connecticut. No recent case, but see Rate Series No. 6, Federal Power 
Commission. 


24INDIANA ACTS OF THE GENERAL ASSEMBLY 1933, ch. 190, § 16, permits 
acquisition “without the approval or consent of the public service commission, 
or the intervention of such commission in any way whatsoever . . .” Then on 
February 7, 1937, the Indiana Court of Appeals in the case of City of Hunting- 
ton v. Northern Indiana Power Co., 211 Ind. 502, 5 N. E. (2d) 889 (1937). 
Held, that a city in lighting its streets acted in a governmental capacity but 
in selling current for domestic consumption was acting in a proprietary 
capacity, and must have a certificate before competing with a private company 
operating under an indeterminable permit, that the original commission Act 
took all control from the municipalities, and that the Act of 1933 applied only 
to municipalities in the lighting of streets although it did not specify whether 
it was intended to apply to city use or domestic consumption of current. But 
as soon as the legislature met after this decision (Acts 1937, ch. 115) 
an Act was passed providing that no certificate from the commission was 
necessary for municipal operation, but where there is a private company in 
operation within the municipality there must be a court hearing on necessity. 


25 Ittinois Laws 1913, p. 445, as amended, provides that the major part of 
the service of the municipally owned electric utility must be within the corporate 
limits of the municipality. 


26 KANSAS REvISED STATUTES, 1923, Commission Act, ch. 66, art. 1, 
§§ 66-104, provides that “nothing in this act shall apply to any public utility 
in this state owned and operated by any municipality.” Kansas Gas & Electric 
Co. v. City of McPherson, 146 Kan. 614, 72 P. (2d) 985 (1937). Held, that 
no certificate from the Commission was necessary for the municipality to 
install and operate an electric utility to compete with privately owned plant 
operating under a non-exclusive franchise. 


27 Kentucky Laws 1934, ch. 145, § 4, (n). 
28 Louisiana Acts 1936, Act No. 234; General Statutes, 1932, Title 55, ch. 1. 
29 Maine. No specific statutory provision. Operation is under general powers. 


30 MASSACHUSETTS GENERAL Laws 1921, ch. 164, §34, as amended by Acts 
1937, ch. 235, §§ 1 and 2. 


31 Missourt Revisep Laws of 1919, art. XXVIII, ch. 72, §9079. Missouri 
Public Utility Company v. Poplar Bluff, No. 655, 2 "Mo. Public Service Com- 
mission Reports 442 (1915). Held, that’ notwithstanding existence of an oper- 
ating company, municipalities may install electric light plants without a certifi- 
cate of public convenience and necessity. 
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tana,” Nebraska,“ Nevada, New Hampshire,” New 
Jersey,*° North Carolina,*’ North Dakota,** Oklahoma,” 
Oregon,“ Pennsylvania,“ Rhode Island, South Caro- 
lina,** Tennessee,“* Wisconsin,** Washington, and Vir- 
ginia.”’ 


82 Montana. This state has had little litigation respecting municipal electric 
utility business. See Rate Series No. 6, Federal Power Commission, p. 6 


33 NEBRASKA Laws 1935, Senate Bill 25, ch. 38, § 1. 


84 Nevapa Laws 1935, Assembly Bill No. 256, provides for power districts 
which may be created upon petition of any municipality to the public service 
commission which grants a certificate. This is intended to replace municipal 
operation by power district operation of electric utilities. Ronnow v. City of 
Las Vegas, 57 Nev. 332, 65 P. (2d) 133 (1937). Held, that cities could build 
electric utilities without commission certificates. 

35 New HAMPSHIRE Laws 1935, ch. 153, House Bill No. 67. 

36 New Jersey Pusric Laws 1917, ch. 152, p. 319, §1, as amended. 

37 NortH CAROLINA Cope 1935, ch. 21, § 1035. 


38 NortH Daxota Laws 1937, House Bill No. 214. Thomas v. McHugh, 
65 N. D. 149, 256 N. W. 763 (1934). 


39 OKLAHOMA CoMPILED STATUTES OF 1921, ch. 42. 


40 OrEcon Laws 1933, ch. 354, §1, confers state authority upon the munici- 
pality to own and operate electric utilities if the municipal charter provides 
for this. Laws 1931, ch. 235, §§ 56-2401, as amended, permits operation beyond 
the corporate limits as well as within. Mayor and aldermen may provide for 
construction without a vote of the electorate. Yamhill Electric Co. v. City of 
McMinnville, 130 Ore. 309, 274 Pac. 118 (1929). Held that the city was author- 
ized under statute to sell and deliver current outside its own limits and its 
sale and delivery of current to golf links 314 miles from the city was authorized 
under the city charter. 

41 PENNSYLVANIA Pusiic Utitity Law of May 28, 1937, repealed the 
Pustic Service Commission Law of July 26, 1913, and created an entire new 
Act. Under the new Act, § 202, no certificate is required for the municipality 
to acquire and operate an electric utility within its boundaries but a certificate 
is required for operation beyond the boundaries. The old Commission was called 
Public Service, the new one Public Utility. Under the old Act a commission 
certificate was required for municipal operation both within and beyond the 
corporate limits. See Metropolitan Edison Co. v. Public Service Commission, 
191 ae. 678 (Pa. 1937), decided one month before the enactment of the 
new law. 

42 Roope IsLanp GENERAL LAws 1923, ch. 253, §2, as amended by Laws 1936, 
ch. 2438, Ist Spec. Sess. 

43 SoutH Carotina Acts 1935, Act No. 414 Senate Bill No. 716 as amended 
by Acts 1936, Act No. 514 House Bill No. 2332; Cope or Laws or SoutH 
CaroLina 1932, vol. 3. City may serve customers beyond the municipal 
boundaries by contract which shall not be for a period of more than two years. 

44 TENNESSEE Acts 1935, ch. 32 Senate Bill No. 124 permits municipalities to 
purchase from private utilities without commission approval. 

45 WISCONSIN STATUTES, ch. 196, § 196.50, (4), requires certificate if opera- 
tion is in competition with public utility operating under an indeterminate permit. 
Otherwise no commission approval is required for operation with the city, but 
certificate is required for operation outside corporate limits. Ch. 197, § 197.10. 

46 WASHINGTON CoMPILED STATUTES, Remington 1922, § 10454, and laws 
1935, ch. 81 sub. Senate Bill No. 39. 


_ #7 Vircinta Cope 1930, ch. 146, Title 33, § 3693, in providing for the commis- 
sion and its powers, provides that the terms “corporation” or “company” . . . 
shall exclude all “municipal corporations.” 
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In order for the municipally owned utility to operate 
beyond the municipal boundaries, some of these states 
require authorization from the commission, though not 
requiring such license for operation within the boun- 
daries. The states making such requirements are New 
Hampshire,“ New Jersey, Pennsylvania,” and Wiscon- 
sin.” 

New Jersey not only requires a certificate from the 
commission for extraterritorial operation, but requires 
the municipality under such circumstances to pay fran- 
chise, license or tax monies to the state as if it were pri- 
vately owned, thus taking away the tax immunity ordi- 
narily enjoyed by municipalities in the ownership and 
use of property. 

Tennessee and Wisconsin require commission license 
where municipal operation is to be in competition with 
a privately owned electric utility. In Tennessee, the 
legislature in 1935 delegated power to the municipalities 
to purchase private utilities without commission ap- 
proval,” but the State Supreme Court held in 1936 that 
where a city determined to construct a plant to compete 
with a private owned company holding a non-exclusive 
franchise, the company could secure an injunction pro- 
hibiting such building.” 

The Wisconsin Supreme Court held that a city which 
received light, heat, and power for municipal purposes 
from a single utility operating under an indeterminate 
permit was not entitled to construct or operate a plant 


48 New HampsHirE LAws 1935, House Bill No. 67, ch. 153, § 11, provided 

. . and in so far as any municipality operates outside its own limits, 
such operation shall be subject to the same jurisdiction, control and regulation 
as would any other public utility so operated.” 


49 New Jersey Pustic Laws 1917, ch. 152, art. XXXIII, § 5. 
50 PENNSYLVANIA Acts 1937, Act No. 43, § 202, see note 41, supra. 


51 WIsconsIN StaTuTES of 1933, ch. 197, § 197.10, requires commission ap- 
proval for operation beyond corporate limits. 


52 TENNESSEE Acts 1935, ch. 42 Senate Bill No. 124. 


53 Tennessee Public Service Co. v. City of Knoxville, 170 Tenn. 40, 91 S. W. 
(2d) 566 (1936). 


“ 
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or equipment for lighting its streets and public buildings 
without first securing commission approval.” 

In Arizona, by statute as amended in 1933, municipali- 
ties determining to own and operate electric utilities 
must purchase the property of public utilities serving 
them under franchises.” 

The Illinois Supreme Court has held that the passage 
of the commission act did not repeal the municipal own- 
ership act and that cities whose charters permit utility 
ownership are exempt from regulation by the commission 
in the acquiring and operating of electric utilities.” 
However, where a city which owned its own electrical 
distribution system, desired to enter into a contract with 
a privately owned utility for current, the Illinois com- 
mission assumed jurisdiction and granted a certificate on 
the basis of control over the privately owned utility.” 

In the five states where the commissions have not been 
given jurisdiction over electric utilities, municipalities 
may operate as provided by statute. These states are 
Florida, Minnesota, Mississippi, South Dakota, and 
Texas. In Florida, the only requirement for operation is 
a vote of the city council. And current may be sold to 
customers outside the municipality, apparently without 
restriction. 

Minnesota municipalities have but two statutory re- 
strictions concerning areas of operation; electric lines 
may not be extended over thirty miles from the municipal 
boundaries, and a municipality may not serve customers 

54 Wisconsin Power and Light Co. v. City of Beloir, 215 Wis. 439, 254 N. W. 
119 (1935), cited Statutes oF 1933, §§ 196.01, 196.50 (4), 197.10 et seg. See 
Bulletin No. 52, Public Ownership League of America, entitled Public Power 
for Wisconsin, prepared by the League of Wisconsin Municipalities, 1928, 
a brief submitted to committee of Wisconsin legislature. 

55 ArIzoNA Cope, 1928, §409b (added by amendment in 1933). 

56 Springfield Gas and Electric Co. v. Springfield, 292 Ill. 236, 126 N. E. 
739 (1920). 

57 In re Consol. Power Co., No. 15236, 6 Ill. C. C. R. 277 (1920). 

58 FLoripA Laws 1935, Senate Bill No. 515, §1, (g), provides that the city 
councils may determine to construct a municipal electric utility without a vote 
of the electorate. Section 13 of the same Act permits sale of current by con- 


tract to “other municipalities and the owners, or association of owners, of lots 
of land outside the corporate limits.” 
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in another municipality without that municipality’s con- 
sent.” Minnesota municipalities are classified into va- 
rious Classes and the legislature has expressly authorized 
certain of these classes to sell current outside the cor- 
porate limits while being silent as to such sale by the 
other classes. Municipalities which are not given this 
express authority, may, nevertheless, serve customers be- 
yond the corporate limits under implied power.” 

Mississippi statutes permit operation outside the cor- 
porate limits the same as within them, the municipalities 
being free to operate without any license requirement.” 

South Dakota limits service to customers outside the 
municipality to those within a radius of ten miles, but 
prohibits extensions beyond the state boundary for those 
municipalities which are within this distance from the 
boundary.” 

Texas, by statute, permits extraterritorial operation 
anywhere except within another municipality.” 

Is the distribution of purchased current to be governed 
by the same legal principles which apply to manufac- 
tured current? States within the service area of T.V.A. 
have had to face this problem of whether there is a distinc- 
tion between purchased and manufactured current when 
distributed for domestic consumption to consumers with- 
in the municipal boundaries and to those outside these 
boundaries. From the standpoint of municipal finance, 
it might be highly desirable to sell the surplus from a 
municipally owned generating plant to consumers outside 
the corporate limits. A large sum of money is required 
to construct such a plant and in many cases sale outside 
the city limits might determine profit or loss, reasonable 


59 Minnesota Laws 1935, ch. 316. _ 

60 Minnesota. Jn re ops. Att’y Gen., May 25, 1935, and June 30, 1937, munici- 
palities may sell surplus outside city without statutory authorization. Guth v. 
City of Staples, 183 Minn. 552, 237 N. W. 411 (1931). Held, that a home rule 
city of fourth class was authorized to sell surplus current beyond city limits. 

61 Mississipp1 Laws 1936, House Bill No. 577, § 3. 

62 SoutH Daxota Laws 1935, ch. 163, § 4. 

63 Texas Revisep Civic Statutes 1925, ch. 10, art. 1108, § 2. 

2 
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or unreasonable rates. It might be further urged that by 
generating its own current, it is placed more definitely 
and rightly in competition with privately owned utilities 
than if it merely handled the distribution of current. But 
for a municipality to purchase a quantity of power great- 
ly in excess of the consumption within its boundaries and 
then sell this excess outside its limits in competition with 
privately owned companies presents a very different 
problem. No jurisdiction, however, has made any dis- 
tinction between manufactured current and purchased 
current, either for licensing distribution within or beyond 
the corporate limits. 

In dealing with this new problem, the South Carolina 
legislature in 1934 amended the commission act by enact- 
ing “That the commission shall not be empowered to 
regulate any contracts made by any municipality for 
wholesale purchases of energy for resale or contracts 
made by any municipality with its customers.” “* The 
legislature has limited contracts with consumers outside 
the corporate limits, however, to a period of two years.” 

The Mississippi legislature in 1936 specifically au- 
thorized municipalities to purchase T.V.A. current and 
in the same bill authorized operation outside, as well as 
within, the corporate limits for the resale of this current.” 
Since the Mississippi commission has no jurisdiction over 
electric utilities, there might be rather bitter competition 
between municipally owned and privately owned utili- 
ties. 

Alabama by statute permits purchase of T.V.A. cur- 
rent, giving similar powers to those given by Mississippi 
to municipalities.” 

Tennessee by legislative act in 1935 exempted the pur- 
chase of current by municipalities from the jurisdiction 


64 Act of April 4, 1934. 

65 See note 43, supra. 

66 Mississipp1 Laws 1936, House Bill No. 577, § 3. 

67 ALABAMA Laws 1932, 2d Spec. Sess., House Bill 231. 


_ | — = as -_ bee 





MUNICIPALLY OWNED ELECTRIC UTILITIES 571 


of the commission, and from the regulatory jurisdiction 
of the commission in the distribution of this current.” 

Other jurisdictions hold that, in the absence of specific 
legislation recognizing the difference between manufac- 
tured current and purchased current, the power to own 
and operate includes the power to purchase as well as 
manufacture current for distribution. Furthermore, the 
fact that it is purchased does not change the principles 
which govern extraterritorial competition where the 
statute gives power for this operation.” 

In general the states require an election to determine 
municipal acquisition of electric utilities. It is interesting 
to note, however, that in Florida and Oregon the power 
to determine municipal construction or purchase of an 
electric utility is lodged in the city council. The vote of 
the council is all that is needed to place the municipality 
in the electric business.” 

In Iowa the licensing of utilities, privately owned as 
well as publicly owned, is a power of the municipality. 
Of course, no sanction from the state is needed for any 
municipality to operate an electric utility, since the legis- 
lature has given the full power to the municipalities.” 
The municipalities may also contract with those outside 
the boundaries for the sale of electric energy.” 

It should be noted here that Missouri is the one state 
in the Union in which municipalities may not under any 
circumstances operate their electric utilities outside the 
corporate limits. The supreme court of that state held 
that the City of Shelbina had no power to construct, 
maintain and operate electric transmission lines for the 
purpose of serving customers outside its corporate limits 


68 TENNESSEE Acts 1935, ch. 42 Senate Bill No. 124. 

69 Holmes v. City of Fayetteville, 197 N. C. 740, 150 S. E. 24 (1930). 

70 See notes 40 and 58, supra. 

a Cove 1935, ch. 312, §6127; Cope 1931, § 6555; and amendment 
re) ; 

72 Carrol v. City of Cedar Falls, 221 Iowa 277, 261 N. W. 652 (1935). 
Held, that contracts for sale of electric energy to other, including another 
municipality, are valid. 
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because this would be a proprietary activity and for such 
an activity there must be clearly delegated legislative 
authority.” This decision was handed down in 1935 and 
to date no statute has been enacted to overcome the effect 
of this holding. 

3. By commission approval. A certificate of conveni- 
ence and necessity from the commission for municipal 
operation both within and outside the municipal boun- 
daries may be required where there is no constitutional 
prohibition. 

Municipalities being political and corporate creatures 
of the state, the state can delegate or withhold power to 
operate electric utilities. As a consequence it can make 
the delegating or withholding of this power dependent 
upon administrative determination as the legislature may 
require. 

In four states administrative approval and the issuing 
of a certificate of convenience and necessity is the method 
by which the states license municipal acquisition and 
operation of electric utilities for distribution within as 
well as beyond the corporate limits. These states are 
Maryland,* New York,” West Virginia,” and Wy- 
oming.” 

The discretion of the commission may be very broad 
in applying administratively the standards as expressed 
by the legislature. For example, the New York com- 
mission has permitted municipal extraterritorial opera- 


73 Taylor v. Dimmitt, 336 Mo. 330, 78 S. W. (2d) 841 (1934). 

7 MARYLAND ANNOTATED Cope oF Pusiic GENERAL LAws 1924, art. 23, 
title Corporations, sub-title Public Service Commission, § 350. Rules of Prac- 
tice and Procedure of Maryland Public Service Commission, Rule XIII. Balti- 
more is excluded from the operation of these laws and rules. West v. Byron, 
153 Md. 464, 138 Atl. 404 (1927). 

7 New York. Village of Boonville vy. Maltbie, 156 Misc. 6, 281 N. Y. S. 787 
(1935). In re Petition of Village of Little Valley, Nos. 9226, 9229, 9245, 
N. Y. P. S. C., Nov. 30, 1937. 

76 West VirGINIA Cope or 1924, ch. 24, Pusric Service Commission Law, 
§1: “Public Utilities” includes “municipalities engaged in any business which 
is, or shall hereafter be held to be, a public service.” 

7 Wyominc Revisep Statutes 1931, ch. 94, §§ 94-101: The term “Public 
utility . . . shall mean and include . . . any municipality that owns, operates, 
leases, or controls or has power to lease and control . . . (c) Electric utility.” 
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tion in competition with a privately owned utility because 
the privately owned utility was part of a system known 
to be “litigious” and this was considered the best way to 
give relief to the consumers.” 

In Wyoming any utility, including municipally owned 
utilities, may extend beyond the city limits in which they 
operate to contigious territory without a certificate from 
the commission, if this extension does not encroach upon 
the territory served by another properly licensed utility.” 
Otherwise, or in case of dispute, the commission ruling 
determines the rights of the utilities concerned. 


III 


ACQUISITION OF LAND OUTSIDE THE BOUNDARIES FOR 
USE IN MANUFACTURING CURRENT 


If the municipality is empowered to own and operate 
an electric utility, it would have the power, implied, if 
not expressed, to acquire property inside the corporate 
limits for the exercise of the power to own and operate 
the utility. Frequently, however, it is inconvenient and 
undesirable to build a plant within the municipal boun- 
daries. Particularly is this true, should the municipality 
wish to acquire a hydro-electric generating plant. In 
purchasing a system which has been supplying the mu- 
nicipality and its citizens, usually the plant for the system 
would be outside the corporate limits and it would be 
wasteful and undesirable to have to duplicate or move the 
system just to have it inside the corporate limits. The 
use of eminent domain for securing land beyond the 
corporate limits presents a more serious problem. 

Municipalities, being creatures of the state with def- 
inite area and corporate limits, can not condemn property 
outside their limits without legislative authority. This 
authority may be expressly delegated, or it may be im- 


78 In re Petition of Village of Little Valley, Nos. 9226, 9229, 9245, N. Y. P. 
S. C., Nov. 30, 1937. Supra note 75. 


79 WYoMING REvISED STATUTES 1931, ch. 94. 
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plied from state delegation of power to acquire and 
operate such a utility. It is only reasonable to assume 
that the state legislature implied the power also to con- 
demn such property since it is frequently, if not usually, 
necessary to the full enjoyment of the power delegated. 
The acquisition of this extraterritorial land is, it would 
seem, “necessarily or fairly implied in or incident to 
the powers expressly granted,” and “essential to the ac- 
complishment of the declared objects and purpose of the 
corporation.” ” 

The municipalities in a few of the states have powers 
of such an extensive nature that they stand out among 
the other states. Only these states will be treated here. 

In Michigan a municipality was held to have power 
to condemn extensive territory outside its boundaries for 
the construction of a hydro-electric plant, despite the fact 
that the plant was large enough to produce seven times as 
much current as was needed to serve the city and the added 
25% surplus which might be sold outside the corporate 
limits according to the Michigan Constitution.” 

Even land outside the state may be acquired by mu- 
nicipalities for municipal electric plants and lines in 
New Jersey” and Oregon.® Of course, this land outside 
the state could not be secured through the‘power of eminent 
domain because this power does not extend beyond the 
borders of government exercising or bestowing it. The 
power of eminent domain is a sovereign prerogative of the 
state over the land within its jurisdiction. Obviously the 
state could not delegate to the municipalities greater 
power than it has itself. Therefore, the acquisition of such 
land would have to be accomplished by voluntary agree- 
ment between the municipality and the owners of the land 
lying beyond the borders of the state. 


80] Ditton, MuNIcIPAL CorporaTions (5th ed.) § 237. 

81 MICHIGAN ConstTITUTION, art. VIII, §23. City of Allegan v. Iosio Land 
Co., 236 N. W. 863 (Mich. 1931). 

82 New JERSEY Pustic Laws 1929, ch. 220, § 1. 

83 OrEGoN LAws 1933, ch. 354, § 1. 
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MUNICIPAL ACQUISITION OF PRIVATELY OWNED 
UTILITIES 


In all states the municipality may acquire the existing 
privately owned utility equipment which is used for dis- 
tributing current within the municipality, and with cer- 
tain restrictions may acquire the generating plant. There 
are a variety of methods for doing this and for determin- 
ing the purchase price. The property may be acquired 
by a voluntary agreement between the municipality and 
the utility without recourse to any state agency, or by 
application to the regulatory commission which deter- 
mines the price and issues an order for the transfer, or 
by condemnation proceedings before a court which is- 
sues a decree ordering the transfer at the price which it 
fixes, or by state instigated arbitration. 

The commissions are empowered to set the price which 
the municipality shall pay for the privately owned utility 
serving the municipality in Arkansas, California,* 
Maryland, Massachusetts,“ New Hampshire,“ New 
York,” Vermont,” West Virginia,” and Wyoming.” 

It has been urged that it is a denial of equal protection 
of the law to give the courts jurisdiction of all condem- 
nation proceedings except those pertaining to electric 
utilities which are under the jurisdiction of the commis- 
sion, and that the commission was acting in a judicial 
capacity while assuming jurisdiction of these proceed- 

84 Arkansas Acts 1935, Act No. 324, § 48. 

85 CALIFORNIA STATUTES OF 1915, ch. 91, § 47, as amended provides that the 
Commission “shall” fix the price upon a hearing. 

86 See note 74, supra. 

87 MASSACHUSETTS GENERAL Laws 1921, ch. 164, § 43, as amended by Acts 
1927, ch. 235, §§ 1 and 2, provides that the Commission may set the price upon 
application of either party after failure to agree. The municipality has 
60 days in which to accept or reject the valuation set by the Commission. 

88 NEw HAMPSHIRE Laws 1935, ch. 153 House Bill No. 67, §8. If there is 
disagreement, Commission fixes price. 

89 New York CONSOLIDATED Laws, ch. 48, art. 4. 

90 VERMONT Pustic LAws 1933, ch. 250, § 6084. 


91 WesT VirGINIA Cope 1924, ch. 24, § 1. 
92 WyomInc Revisep Statutes 1931, ch. 94, §§ 94-101. 
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ings. These contentions, however, have not been accepted 
by the courts. It is within the power of the legislature 
to enact special laws to dispose of such problems” since 
the judicial nature of the proceedings is a judicial power 
for which the legislature may properly provide.” 

Arizona will not permit a municipality to construct a 
power plant and system where under a franchise a pri- 
vately owned electric utility is serving the municipality 
and its citizens. It must purchase the privately owned 
utility if there is to be municipal ownership under these 
circumstances.” 

That property of a private utility which lies outside 
the municipality may be secured by the municipality 
through condemnation proceedings without specific leg- 
islative authorization when that property is needed for 
the system serving those within the corporation limits, 
has been held by a U. S. Circuit Court.” 

In Alabama, should there be a disagreement between 
the municipality and the utility company concerning the 
amount to be paid for the utility, the price is set by three 
arbitrators.” 

In the other states, as a general rule, the acquisition of 
the utility by the municipality where there is a disagree- 
ment is accomplished by condemnation proceedings be- 
fore the courts. 

It is interesting to observe that there has recently been 
a change of policy in the Federal Emergency Adminis- 
tration of Public Works. Now loans and grants will not 
be given to municipalities for building electric plants 
and systems which would be in competition with private- 
ly owned utilities until after the municipalities have “sat- 































98 Marin Municipal Water District v. Marin Water and Power Co., 178 
Cal. 308, 173 Pac. 469 (1918). 


94 Frasher v. Rader, 124 Cal. 132, 56 Pac. 797 (1899). 


95 ArizoNA ACTS OF THE LEGISLATURE, March 18, 1933, amending ARIzoNA 
Cope 1928, by adding § 409b to § 409. 


96 Colorado Central Power Co. v. City of Englewood, 89 F. (2d) 233 (C. C. 
A. 10th, 1937). 


97 ALABAMA Laws 1932, 2d Spec. Sess., House Bill No. 321, §1. 
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isfied the Administrator that they had been unable, after 
reasonable efforts made in good faith to acquire upon rea- 
sonable terms and conditions the facilities of the existing 
private utility with which the applicant might otherwise 
be in competition.” ™ 


V 


REGULATION OF SALE OR LEASE 


As a general rule municipalities have the power to 
sell or lease their property without state interference. 
Are electric utilities an exception to this rule? 

Electric utilities are different from other property 
which the city might sell or lease in that their use results 
in public service in a field which is broadly state regu- 
lated. Problems arising in connection with the leasing 
of municipally owned electric utilities are the length of 
time the lease may cover, the necessity for commission 
approval of the lease, the necessity for a vote by the elec- 
torate to determine if the lease is to be made, and the 
question of whether or not the city transfers its power to 
operate to the lessee as an incident of the property leased. 

The problems concerning the sale of such utilities are 
similar. 

Regarding the length of time a lease may cover, there 
is a limit of twenty years in Illinois.” Where an IIlinois 
municipality leased its electric plant for fifteen years, the 
commission ruled that it had no power to regulate the 
leased utility because it was still the property of the mu- 
nicipality.*”” 

In a Michigan municipality, the officials were accused 
of fraud by some of the taxpayers in their leasing of a 
municipal electric plant for a sum which seemed to many 
unreasonably low. The court followed the usual rule in 


98 Press Release No. 3358, Division of Information, P. W. A., July 9, 1938. 
99 Trrmno1is Laws 1913, p. 455. 


100 Jn re Village of Louisville Light and Water Co., No. 10858, 8 Ill. P. U. 
C. R. 417 (1920). 
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reviewing the municipal ordinance and refused to review 
it because the fraud was not evident upon the face of the 
ordinance. The fact that the city officials made a bad 
bargain was not ground for review.” 

New Jersey has a statutory provision that the munici- 
palities may sell or lease their electric plants without the 
consent of the commission.” 

A 60% vote of the electorate voting at the election is 
required by an Oklahoma statute for the sale of a mu- 
nicipal electric utility.” 

Commission approval for the sale or lease of munic- 
ipally owned electric utilities is required in Wisconsin. 

Although the question of commission approval of the 
sale or lease of municipally owned utilities has not come 
before the courts in many of the states, it is probable that 
Maryland, New York, Vermont, West Virginia, and Wy- 
oming could require such commission approval since 
these states regulate the licensing of municipally owned 
electric utilities for operation within and beyond the cor- 
porate boundaries.*” 

Ordinarily the transfer of an electric utility would in- 
clude as an incident of the property transferred the 
franchise rights. In Iowa, however, the purchaser at a 
mortgage foreclosure sale of a municipal electric light 
and power plant acquired only the physical property and 
not the franchise right to operate the system. Since in 
Iowa only the municipalities have the power to give 
franchises to privately owned electric utilities for opera- 
tion within the municipality, the purchaser at the mort- 
gage foreclosure sale would have to apply to the former 
owner for this license. Distributing systems are valuable 
mainly because of the privilege of using them, for, as 
physical property they soon depreciate after being erect- 

101 White v. Grand Rapids, 260 Mich. 267, 244 N. W. 469 (1932). 

102 New Jersey Pustic Laws 1917, ch. 152, art. XXXV, §1, as amended. 

108 OKLAHOMA COMPILED STATUTES OF 1921, ch. 42. 


104 WISCONSIN STATUTES, § 66.05, (13). 
105 See notes 74, 75, 76, and 77, supra. 
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ed principally because of the labor required in removing 
them and putting them into operation elsewhere should 
the existing use be abandoned. Should the municipality 
refuse a franchise to the new owner of the equipment, 
it should be able to buy the property back at a very rea- 
sonable price. 


VI 
REGULATION OF SURPLUS EARNINGS 


In a few states the problem of spending the surplus 
earnings of the municipally owned electric utility has 
been the subject of state regulation. This problem will 
be of increasing importance as more and more munic- 
ipally owned utilities pay off the bonded indebtedness. 
It has a direct relationship to rates, for since rates deter- 
mine surplus, the rates are fixed with this as an important 
factor. 


The surplus could be used to replace or reduce the 


general real property tax, to extend the electric system, 
to liquidate or construct other municipally owned utili- 
ties such as water, gas, and transportation, to construct 
other municipal real property, or to create a sinking fund 
for emergency use. 

An objection to all of these dispositions might be raised 
on the ground that the money from electric consumers 
should not be taken for the use of others. Or it might be 
urged just as strongly that it is desirable to use this sur- 
plus to reduce or eliminate the real property tax which 
is based upon the arbitrary decision of the assessing offi- 
cial and also that this tax does not differentiate the pro- 
ductive and non-productive property. 


Arkansas by act of the legislature in 1937 permits the 
profit to be used for payment of debts incurred by the 
municipality for its sewer system or for street improve- 
ment, if there is no bonded indebtedness for the electric 
utility. If there is no remaining debt for any of these, 
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the statute is silent as to the disposal of the accruing 
profits.*”° 

Kansas in 1937 enacted that the revenue from the mu- 
nicipally owned electric utility was to be used for oper- 
ating, renewing or extending the distribution system, for 
salaries of the employees of the utility, for interest on 
bonds, for redeeming bonds, and then, after the liquida- 
tion of these items that the surplus could be merged into 
the general revenue fund of the municipality.*” 

In a Michigan case where the consumers of large 
amounts of the current of the municipally owned plant 
raised objections to the use of the surplus funds for gen- 
eral municipal expenses because this constituted “an un- 
fair, unlawful discrimination in the method of raising 
and applying public funds so that the expense of running 
the city is not equitably distributed,” the court held that 
these funds could not be used for general expenses be- 
cause the “statute expressly forbids it.” *” 

In Minnesota the funds of the municipal electric plant 
may be used to pay the group insurance premiums of the 
employees of the municipal “Board of Public Works” in 
the opinion of the Attorney General.’ 


VII 
RATE REGULATION 


There is no inherent power in the municipality to 
regulate the rates charged by its electric utility. In op- 
erating such a utility it is acting in a proprietary capacity 
for which there must be a clearly expressed legislative 
delegation of power. The state may exercise power over 
rates as it deems best.*° The state may subject rates to 


106 Arkansas Acts 1937, Act No. 167. 

107 Kansas Acts 1937, House Bill No. 131, §1. 

108 Freedland v. City of Sturgis, 248 Mich 190, 226 N. W. 897 (1929). 
MIcHIGAN Pustic Acts 1917, act 168. 

109 In re Ops. Att’y Gen. of Minn., August 13, 1937. 

110 Jy, re Niagara, Lockport and Ontario Power Co., 229 App. Div. 295, 
241 N. Y. S. 162 (1930). City of Seymour v. Texas Electric Company, 66 F. 
(2d.) 814 (C. C. A. 5th, 1933). 
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its regulation while delegating power to the municipality 
to control and regulate other aspects of acquisition and 
operation. Since rate regulation is a matter of state-wide 
concern, this power cannot be claimed by the municipal- 
ity under the general welfare clause of the state con- 
stitution.*” 

At first glance it might appear that state regulation of 
the rates of municipally owned electric utilities is in a 
way an attempt by the state to protect the citizens of the 
municipality from themselves. The regulation of rates 
is often undertaken by the state to protect the consumer 
from the possible exploitation of the operator. But there 
are other considerations. 

Certainly the economic and sociological factors which 
form the basis for regulation of prices charged by pri- 
vate utilities are very different from the factors involved 
in the regulation of prices charged by municipally owned 
systems. 

The primary motive of privately owned utilities is 
profit—profit to the stockholders whose utilities serve 
customers constituting a very different group from the 
stockholders. Stockholder interest is contrasted to con- 
sumer interest. 

On the other hand the primary motive of municipally 
owned electric utilities is service in behalf of the citizens 
who may be compared to the stockholders of the private 
company. The consumers are the owners, the owners the 
consumers (barring extraterritorial operation). 

After conceding much of this, it may be asked should 
the municipality be permitted to make a profit sufficient 
to take the place of the property tax? If so, are there not 
usually large property owners who use little current and 
who would thereby profit greatly from those who may 
not own any real estate? Would not the non-realty-own- 
ing consumers be paying an amount of the city income 
out of all proportion to their ability to pay? 


111 City of Seymour v. Texas Electric Co., supra note 110. 
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Extraterritorial operation brings other problems. 
Where the municipality charges a rate sufficient to se- 
cure a profit which is used to replace the municipal prop- 
erty tax, or to provide for other city funds, would not 
this same rate to consumers outside the corporate limits 
be in effect a tax on non-residents to support the city gov- 
ernment? 

The power of the state to regulate rates is not necessar- 
ily related to the power of the state to regulate other 
matters involved in the operation of a utility. If the 
franchise power exercised by the municipality in acquir- 
ing and operating its utility is delegated through a con- 
stitutional provision, might the regulation of rates 
charged, nevertheless, be of state concern and under state 
control? 

These and other problems arise in state control of rate 
regulation of municipally owned electric utilities. Where 
the states have commissions, the commission may be pro- 
hibited by the state constitution from regulating these 
rates. Or it may be that the commission has no jurisdic- 
tion over any electric utilities. Or the power of the com- 
mission to regulate the rates may apply only to consumers 
outside the municipal boundaries. Or the commission 
may be given power to regulate rates both within and 
beyond the municipal boundaries. Or, as in Delaware, 
there may be no regulatory commission. 

1. Constitutional prohibition of commission power to 
regulate rates. State constitutional provisions under 
which it has been held that the commission is prohibited 
from regulating municipally owned electric utility rates 
are found in California’ and Utah.” 

The California constitution has a provision creating 
the public service commission and defining its powers in 
detail. Here the constitutional provision is similar to 
statutes in many of the other states. Although the pro- 


112 CALIFORNIA CONSTITUTION, arts. 22 and 23. Pasadena v. R. R. Commis- 
sion, supra note 22, Jockimsen v. Los Angeles, 54 Cal. App. 715, 202 Pac. 
902 (1920). 

113 See notes 15, 16, and 17, supra. 
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vision on its face is not specific in its intended operation 
on municipally owned utilities, the California Court of 
Appeals has held that the commission is without power 
under these provisions to regulate the rates of these util- 
ities. 

In Utah,”* though there has been no case involving 
the regulation of rates outside the municipal limits, the 
commission claims the power to regulate these rates be- 
lieving that the constitutional provision would not apply 
to this extraterritorial operation.”* Since the Utah com- 
mission finds little need for the exercise of the power it 
claims in this respect, it may be several years before the 
court decides this point. The Utah provision does not 
specifically apply to the Public Service Commission, but 
rather generally prohibits commissions from exercising 
power over municipal matters. 

2. Commission given no jurisdiction over electric util- 
ities. In five states the regulatory commissions, while 
exercising jurisdiction over other public utilities, have 
been given no jurisdiction over electric utilities, either 
privately or publicly owned. These states are Florida, 
Minnesota, Missouri, South Dakota, and Texas.’ 

To this list perhaps Iowa should be added for the lowa 
commission has power of a very limited degree over 
electric utilities. It has but general supervision over 
transmission lines which are not in cities or towns.” It 
has no jurisdiction over license or rates. 

3. Exclusion of rate regulation of commission over 
municipally owned electric utilities. Several states in 
which the rates of privately owned utilities are adminis- 
tratively regulated by the commission specifically pro- 
vide by statute that the commission shall have no power 
to regulate rates charged by municipally owned electric 
utilities. 

114 Utah constitutional provision is set forth in Part II, §2, of this article. 

115 See Rate Series No. 6, Federal Power Commission. 


116 See notes 58, 60, 61, 62, and 63, supra. 
117 Towa Cope 1927, § 7874. 
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To exercise state authority in regulating rates of pri- 
vately owned electric utilities while excluding municipal- 
ly owned utilities from this regulation is not illegal dis- 
crimination because the state is merely delegating to one 
of its agencies the power which it might unquestionably 
exercise by another and which is not exclusively reserved 
to any particular agency. 

The states which have enacted statutes giving the state 
commission power to regulate rates of private companies 
but denying the commission the same power over mu- 
nicipalities engaged in the operation of electric utilities 
serving consumers within as well as outside the municipal 
boundaries are Alabama,’* Arizona,”*® Connecticut,’” 
Idaho, Illinois,’ Indiana,’** Kansas,*** Massachusetts,’ 
Michigan,’*” North Carolina,” North Dakota, Ohio,’” 
Oregon,’ Rhode Island, South Carolina,’ Tennes- 
see,’ Virginia,** and Washington.” 


118 ALABAMA CopE, § 9631: “The provisions of this Act (Public Service 
Commission Law) shall not apply to municipally owned utilities.” 

119 Arizona. See Rate Series No. 6, Federal Power Commission. 

120 Connecticut. No recent case but see Rate Series No. 6. 

121 Ipano Civit STATUTES, §§ 2371 and 2971, as amended by laws 1927, ch. 195. 
Kiefer v. City of Idaho Falls, 49 Idaho 459, 289 Pac. 81 (1930). Held, that 
since municipally owned utilities are not under the jurisdiction of the Com- 
mission, persons affected by the rates may sue in the court to test their reason- 
ableness. (That is, the rates.) 

122 Trr1nors Laws 1913, p. 445, provides that “any city shall have power . . 
to fix the rates and charges for the service rendered . . .” This applies also 
to service outside the city. 

123 INDIANA Acts 1933, ch. 190, as amended by Acts 1935, ch. 293, § 109. 

124 KANSAS REVISED STATUTES 1923, ch. 66, §§ 66-104, provides that “Nothing 
in this Act (Commission Act) shall apply to any public utility in this state 
owned and operated by any municipality.” Holton Creamery Co. v. Brown, 137 
Kan. 418, 20 P. (2d) 503 (1933). Held, that rates of municipally operated 
plant was not subject to regulation or control of the commission. 

125 MASSACHUSETTS GENERAL Laws 1921, as amended by Acts 1937, 
ch. 235, § 66. 

126 MICHIGAN Pustic Acts 1919, No. 419, §4. 

127 NortH CaRoLiInaA Cope 1935, ch. 21, § 1035. 

128 NortH Daxora. See Rate Series No. 6, Federal Power Commission. 

129 Ou10 GENERAL Cope, §§ 614-20, 614-44, 3644, 3982, 3983. 

130 OrEcon Laws 1933, ch. 354, Laws 1931, ch. 234, §§ 56-401. 

131 RHopE IsLanp LAws 1936, Ist Spec. Sess., ch. 2438. 
og - ae CaRoLInA Cope 1932, vol. 3; Acts 1934, Act No. 414, Senate Bill 

o. 716. 

138 TENNESSEE Acts 1935, Senate Bill No. 124, ch. 42, exempts from com- 
mission regulation the rates, etc., of municipally owned utilities and gives 
broad power to the municipalities. 

184 VirGcInia Cope 1930, ch. 146, Title 33, § 3693. 

185 WASHINGTON COMPILED STATUTES (Remington, 1922) § 19454, Public 
Service Commission Law. 
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In Arizona the power of the commission to regulate 
rates for service beyond the municipal boundaries has not 
been tested adequately in the courts. Eighteen years ago 
this question was presented to the court in a suit over an 
extension of water service outside the limits of an Ari- 
zona town. The case was tried in the superior court and 
won by the city. The commission appealed to the su- 
preme court of the state but the case was dropped by 
both sides. Since that time the commission and various 
cities have operated under what might be called a “gen- 
tlemen’s agreement.” The commission does not regulate 
rates of the municipally owned utilities within the mu- 
nicipal boundaries.’*” 

In Indiana the power to regulate rates of municipally 
owned electric utilities is lodged in the commission with 
the provision that municipalities which have utility serv- 
ice boards may by a vote of the electorate transfer this 
power to the municipality." 

The municipalities in Massachusetts may regulate the 
rates of their electric utilities but if the proposed rates 
are below cost, as cost is determined by the commission, 
there must be written permission from the commission 
before making these rates effective." 

The Rhode Island commission previous to 1936 regu- 
lated the rates of municipally owned utilities both within 
and outside the corporate limits.*” In that year the legis- 
lature passed an act amending the Public Utilities Act 
by enacting that the old act “shall not be construed to 
apply to any . . . water works . . . or to any other mu- 
nicipal or quasi-municipal corporation.” *“ As to whether 
or not the act of 1936 excludes commission regulation of 


186 The Arizona commission statute does not deal specifically with municipally 
owned electric utilities but uses the term “public service corporation” throughout 
the act. See Rate Series No. 6, Federal Power Commission. 


137 INDIANA Acts 1933, ch. 190, as amended by Acts of 1935, ch. 293, § 109. 
138 MASSACHUSETTS Acts 1937, (amending General Laws 1921) ch. 235, § 66. 
139 RHopE IsLAND GENERAL Laws 1923, ch. 253, §2. 
140 RuopEe IsLanp Laws 1936, Ist Spec. Sess., ch. 2438. 

3 
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rates beyond the corporate limits, there has been no ad- 
judication. 

In South Carolina the legislature in 1935 limited the 
contracts of municipalities with consumers outside the 
municipalities to two years.’ 

4. Commission empowered to regulate rates to con- 
sumers outside the municipality, but not within. In a few 
states, while the commission does not have power to 
regulate the rates within the boundaries of municipali- 
ties, it does have the power to regulate rates where the 
municipalities distribute current to consumers outside the 
corporate limits. 

From the point of view of logic, it is quite reasonable 
to treat the sale of current to consumers within the mu- 
nicipality as of local concern and sale to outside con- 
sumers as of state concern. Under some circumstances 
it might be that the outside consumers really need pro- 
tection to prevent the rates to rural consumers being so 
high that they are in reality an extraterritorial tax im- 
posed by the municipality. 

The states which have given their commissions power 
to regulate rates to consumers outside the municipality 
but not to those within it are Arkansas,’** Colorado, 
Georgia,*** Nebraska,** New Hampshire,“* New Jer- 
sey, *” Oklahoma,“* Pennsylvania,’ and Utah.” 

A Nebraska statute provides that municipalities may 
fix the rates of their electric utilities but it does not dis- 
tinguish rates charged consumers within and outside the 
municipal boundaries. The commission, however, has 


141 South Carotina Acts 1935, Act No. 414, Senate Bill 716, as amended 
by Acts 1936, Act No. 514, House Bill No. 2332. 


142 ArxansSaS Acts 1935, Act. No. 324. 

143 See notes 15, 16 and 18, supra. 

144 Public Service Com. v. City of Albany, 180 Ga. 355, 179 S. E. 369 (1935). 
145 NEBRASKA Laws 1935, ch. 33, § 8. 

146 New HAMPSHIRE Laws 1935, ch. 153 House Bill No. 67, § 11. 

147 New JerSEY Pustic Laws 1917, ch. 152, § 5. 

148 Oklahoma. See Rate Series No. 6, Federal Power Commission. 

149 Pennsylvania, Act of May 28, 1937, § 301. 

150 Utah. See Rate Series No. 6, Federal Power Commission. 
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interpreted the act as authorizing commission regulation 
over rates to consumers outside the municipal boundaries 
and intends to continue to do so.*™ 

While the powers of rate regulation of outside con- 
sumers by the commissions of Oklahoma and Utah have 
not been tested in the courts, nevertheless these commis- 
sions claim the right to regulate such rates.*” 

The Louisiana commission claims the right to regulate 
rates for the extraterritorial operation of the municipally 
owned utility’® despite the fact that the Louisiana legis- 
lature enacted that the commission act “Shall not apply 
to any public utility the title to which is in the state of 
Louisiana or any of its political subdivisions or munic- 
ipalities.” *** 

The Supreme Court of Georgia in 1935 adopted a 
view which is somewhat inconsistent with that of many 
other jurisdictions. It held that the commission had no 
power to regulate rates of municipally owned electric 
utilities because in the operation of these plants the mu- 


nicipalities were acting as subdivisions of the state, and, 
therefore, these utilities were the state’s. It followed that 
the state could not be regulated by the commission of the 


155 


state. 

In Missouri where there can be no municipally owned 
electric utility operation extraterritorially since the leg- 
islature has not authorized it, the problem of rate regu- 
lation for such operation cannot arise.**° 

5. Commission regulation of rates both within and 
outside the municipal boundaries. Several states empower 
their commissions to exercise jurisdiction over rates 
charged by municipalities for current sold to consumers 
within as well as outside the corporate limits. 

151 NEBRASKA Laws 1935 House Bill 286, ch. 33, § 8. 

152 See notes 148 and 150, supra. 

153 See Rate Series No. 6, Federal Power Commission. 

154 LouISIANA GENERAL STATUTES 1932, § 7917.1, as amended by Acts 1934 
(2d Extra Sess.) No. 19, § 2. 


155 See note 144, supra. 
156 Supra note 73. 
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The grounds upon which this rate regulation is based 
is that there should be a standard of such rates through- 
out the state, that the municipalities in some instances 
might work injustice upon certain classes by charging 
rates below cost or by charging rates too high, and the 
privately owned utilities should have this protection in 
competing with municipally owned utilities. 

The states which regulate rates both within and outside 
the corporate limits are Kentucky,*” Maine,** Mary- 
land,’** Montana,’ Nevada," New York,’ Vermont,” 
West Virginia,“ Wisconsin,** and Wyoming.*” 

The Kentucky statute exempts the municipality from 
the operation of the commission law in every respect “ex- 
cept as to the regulation of rates and service, exclusive 
jurisdiction over which is lodged in the Public Service 
Commission.” 

It is interesting to note that of these states whose com- 
missions regulate all rates of the municipally owned 
utility, five do not require commission approval for the 
municipality to acquire and begin the operation of an 
electric utility (Kentucky, Maine, Montana, Nevada, 
and Wisconsin). 

The New Mexico commission in answer to a question- 
naire, which in part concerned commission regulation of 
rates charged by municipalities, declined to fill out the 
questionnaire stating that “due to the indefinite and non- 
specific laws of this state pertaining to rules and regula- 
tions of utilities it is almost impossible to fill out this 


157 Kentucky Laws 1934, ch. 145, § 4, (n). 

158 Maine. No statutory provision specifically covering municipally owned 
utilities. See Rate Series No. 6, Federal Power Commission. 

159 MARYLAND ANNOTATED Cope oF Pusiic GENERAL Laws 1924, art. 23, 
§ 350 et seq. 

160 Based upon practices of Montana Commission. See Rate Series No. 6. 

161 See Rate Series No. 6. 

162 N. Y. ConsoLipATED Laws, ch. 48, art. 4, § 66. 

163 VERMONT Pustic LAws 1933, ch. 250, § 6084. 

164 West VirGINIA Cope 1924, ch. 24, §1. 

165 WISCONSIN STATUTES 1933, ch. 197, § 197.10. 

166 Wyominc Revisep Statutes 1931, ch. 94, §§ 94-101. 








MUNICIPALLY OWNED ELECTRIC UTILITIES 589 


questionnaire.” ** This was in 1935. Soon thereafter the 
New Mexico legislature enacted the State Rural Elec- 
trification Act which gave broad powers to publicly 
owned rural electric systems in which municipalities 
could be included.*” 

Where the commission regulates rates, the basis it ap- 
plies for fixing the rates becomes of primary importance. 
Should the rates be the same as if the system were pri- 
vately owned? Is the purpose of municipal ownership 
to make money or to permit the inhabitants to enjoy the 
uses of electricity at a lower rate than if they were pur- 
chasing the current from a private company? 

There has been comparatively little litigation on the 
question of the proper rate base in the case of municipally 
owned plants. 

The New York court held in 1935 that the rates for 
both publicly and privately owned utilities were to be 
based upon the same considerations and were to be fixed 
“with due regard among other things to a reasonable 
average return upon capital actually expended and to 
the necessity of making reservations out of income for 
surplus and contingencies.” The municipality could in- 
clude in its rates the taxes which might be paid by a 
privately owned company. After the system is paid for, 
there could still be a reasonable return on the invest- 
ment.*” 

The Indiana Court has held that every public utility, 
whether municipally or privately owned, is justly entitled 
to a fair return upon a reasonable value of its property 
devoted to public use, over and above operating expenses, 
taxes and depreciation, and the municipal rate could in- 
clude taxes, although it did not have to include them.*” 


167 See Rate Series No. 6, Federal Power Commission. 
168 New Mexico Laws 1935, House Bill No. 192. 
169 Village of Boonville v. Maltbie, 156 Misc. 6, 281 N. Y. S. 787 (1935). 


170 City of Logansport v. Public Service Commission, 206 Ind. 712, 191 
N. E. 136 (1931). 
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OTHER REGULATIONS 


There are various other miscellaneous regulations 
which the state exercises over municipally owned utilities 
such as regulation of installation, safety appliances, ade- 
quacy, forms of keeping accounts, financial reports, and 
many other regulations. 

Of these only two will be dealt with here: (1) state 
regulation of safety, adequacy and use, and (2) annual 
reports to the state. 

1. State regulation of safety, adequacy and use. These 
aspects of operation are of great importance to the con- 
sumer for much of his satisfaction comes from the lack 
of danger and the adequacy of an even current which has 
an unvarying cycle as he uses it for home or business. 

Some claim that the state is in a better position, be- 
cause of its resources to hire engineers to test equipment 
and installation methods, to regulate safety, adequacy and 
use of electricity than the municipality is. On the other 
hand, equipment and method are now well standardized 
and any city could easily familiarize itself with these. Or 
the commission could furnish this information without 
having the power to administer the regulations. 

Some of the states which have given their commission 
power to regulate these things are Maryland,” Michi- 
gan,’ New Hampshire,’ New York,’ Pennsylvania,*” 
Vermont,’” West Virginia,” and Wyoming.” The 
Pennsylvania commission has this power only for opera- 
tion outside the municipality. 


171 MARYLAND ANNOTATED CopE OF PusLic GENERAL Laws 1924, art. 24. 


172 Michigan Commission Order No. D-1679, July 1, 1929, provides for 
minute regulation of installation, etc. 


173 New HAMPSHIRE Laws 1935, ch. 153, House Bill No. 67. 
174 NEw YorK ConsoLipATED Laws, ch. 48, § 66, 15. 

175 PENNSYLVANIA Act of May 28, 1937, § 401. 

176 VERMONT Pustic Laws 1933, ch. 250, § 6084. 

117 West VircInia Cope 1924, ch. 24, §1, et seq. 

178 WyoMING REvisep STaTuTeEs 1931, §§ 94-101. 
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Other states, such as Illinois,’ Mississippi,“ Rhode 
Island,** South Dakota,’ Virginia,** and Washington, 
expressly exclude commission control of safety, adequacy 
and use regulations of municipally owned electric utili- 
ties. 

2. Annual reports to the state. Municipalities operat- 
ing electric utilities must file annual reports with the 
commission according to the commission’s prescribed 
form in several states. The items included in this report 
vary and the forms prescribed vary according to the re- 
quirements of the legislature and the commission of the 
particular state. Usually they include a somewhat de- 
tailed report of money collected and expended, depre- 
ciation and replacement of equipment, extensions to the 
system, the rates charged, and other similar items. 

Annual reports to the commission are required by 
Connecticut,’ Indiana,”** Massachusetts,’ Missouri,” 


New Jersey,” New York,” Pennsylvania,” West Vir- 


ginia,’ and Wisconsin.” 


Michigan requires that an annual report must be pub- 
lished in the local newspaper according to the form pre- 
scribed by the commission. 


179 TLt1no1s Laws 1913, p. 445. 
180 Mississipp1 Laws 1936, § 3. 


181 RHODE IsLAND GENERAL Laws 1923, ch. 253, § 2, as amended by laws 1936, 
ch. 2438, Ist Spec. Sess. 


182 SoutH Daxota Laws 1935, § 4. 

183 VirGINIA Cope 1930, ch. 146, § 3693. 

184 WASHINGTON COMPILED STATUTES (Remington, 1922), § 19454. 

185 CoNNECTICUT GENERAL STATUTES 1930, § 3604, requires a report by 
March 31 for the year ending the preceding Jan. 1. 


186 INDIANA Act 1913, p. 167, § 149, as amended by Acts 1933, ch. 190, § 21. 
187 Mass, GENERAL Laws 1921, ch. 164, § 63. 

188 Missouri Laws 1913, p. 557, § 97, 7. 

189 New Jersey Pusiic Laws 1917, ch. 152, art. 16. 

190 NEw YorK CONSOLIDATED Laws, ch. 48, § 66, 7. 

191 PENNSYLVANIA Act oF May 28, 1937, §§ 507 and 508. 

192 WesT VircInia Cope 1924, ch. 24, § 9. 

193 WISCONSIN STATUTES, § 196.12, (1) and (2). 

194 MicHIGAN Pustic Acts 1925, No. 38, §1. 
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CONCLUSION 


The question of the extent and type of state control 
and regulation of municipally owned utilities, though 
important at this time, will in all probability become 
more and more important and controversial as more and 
more systems are established and extended. Particularly 
is this true in the areas supplied by T.V.A. and other such 
government projects where the tendency is for municipal- 
ities to acquire distributing systems through which they 
distribute current purchased from the government gen- 
erating plants. 

The changing ratio of municipally owned systems in 
relation to privately owned ones during the last forty 
years is interesting. In 1900 only 22% of the total electric 
establishments were municipally owned. In 1922 the 
proportion had jumped to 40%. In 1934, to 53%. De- 
spite this ratio, however, in 1934 municipal systems fur- 
nished but 4.5% of the current used in the country, and 
their customers constituted less than 10% of the nation’s 
consumers.*** 

The reason, in part, for the great change of ratio was 
that in many instances the private companies merged, 
thereby decreasing the number of private organizations 
without decreasing the total number of their consumers. 
Municipally owned systems seldom merge. 

Since 1934, the date of the last reliable data concerning 
these matters, many municipalities have established elec- 
tric utilities because of the encouragement offered by the 
federal government through P.W.A. loans and grants to 
municipalities** and T.V.A. sale of current to munici- 
palities within its area. The favorable decisions of the 


195 Municipally Owned Electric Utilities in the U. S. (1934) F. E. A. and 
Federal Power Commission, Rate Survey, series 3, p. 1, 1935. 


196 See note 1, supra. 
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Supreme Court in both instances should further stimulate 
municipal ownership and operation.” 

While technological as well as legal factors are of great 
importance in marking out the relation of state commis- 
sions and municipalities in control over municipal electric 
utilities, a philosophical element, as to the desirability 
of public ownership and again as to the desirability of 
home rule in a large measure determines the underlying 
legislative policy. From the appended table it will be 
seen that, while almost half the states empower their 
public utilities commissions to control extra-mural rates 
to be charged by municipally operated plants, only ten 
provide for such control over intra-mural rates. As to 
state licenses for operation of Municipal plants, one 
fourth of the states require such licenses for extra-mural 
service, but only five require state commission license of 
intra-mural service. While it can be recognized that the 
municipal governing body is itself a state agency required 
to conserve the public interest, the fact that it is closer to 
and primarily concerned with local rather than general 
interests, even though public, is perhaps a justification 
for the distinction noted between regulation of intra- 
mural and extra-mural services of the municipally owned 
electric utility. 


197 Alabama Power Company v. Ickes, 302 U. S. 464, 58 Sup. Ct. 306, 82 
(Urs 199 - ; The Tennessee Electric Power Co. v. T. V. A., 6 L. W. 713 
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STATE COMMISSION JURISDICTION AND REGULATION OF LICENSE AND 
Rates oF MuNICIPALLY OwNED ELECTRIC 
UrtiiTigEs, 1939 


Commission has power to li- | Commission has power to reg- 
cense municipally-owned ulate rates of municipally- 
utilities for opera- owned utilities serving 
tion consumers 


Within the Outside the Within the Outside the 
corporate corporate corporate corporate 
limits limits limits limits 


No No No No 
Arizona No No No Yes* 
Arkansas No Yes No Yes 
California No No No No 
Colorado No Yes No Yes 
Connecticut No No No No 
Delaware Has no public utilities regulatory commission 
Florida Commission has no power over electric utilities 
Georgia No Yes No Yes 
Idaho No No No No 
Illinois No No No No 
Indiana No No No No 
Iowa No No No No 
Kansas No No No No 
Kentucky No No Yes Yes 
Louisiana No No No Yes* 
Maine No No Yes Yes 
Maryland Yes Yes Yes Yes 
Massachusetts No No No No 
Michigan No No No No 
Minnesota Commission has no power over electric utilities 


Mississippi Commission has no power over electric utilities 
ae 


Missouri No No + 
Montana No No Yes Yes 
Nebraska No No No Yes 
Nevada No No Yes Yes 
New Hampshire No Yes No Yes 
New Jersey No Yes No Yes 
New Mexico Law too indefinite to indicate 


Yes Yes Yes 
North Carolina No No No 


North Dakota No No 

Ohio No No 

Oklahoma No No 

Oregon No No 

Pennsylvania Yes No 

Rhode Island No No 

South Carolina No No 

South Dakota Commission has no power over electric utilities 

Tennessee No No No No 

Commission has no power over electric utilities 

No No N Yes* 
Yes Yes Yes 

Virginia No No No 

Washington No No No 

West Virginia Yes Yes Yes 

Wisconsin No Yes Yes 

Wyoming Yes Yes Yes 


* Claimed by Commission, not yet tested in courts. 
** Missouri municipalities may not operate outside boundaries. 





FEDERAL DEPOSIT INSURANCE AND SOME 
OF ITS CONSTITUTIONAL ASPECTS 


RAYMOND A. HUST 
Member of the District of Columbia Bar 


I. HISTORICAL BACKGROUND 


What is the real purpose behind the legislation creat- 
ing the Federal Deposit Insurance Corporation? Is the 
primary purpose to insure the deposits of banking insti- 
tutions or is that merely the ostensible purpose behind 
which is hidden regulatory power calculated to convert 
the existing incongruous banking structure into a single 
banking system? It has been said that federal deposit 
insurance was accepted by the Roosevelt administration, 
not because of any inherent faith in the principle itself, 
but because it afforded a means to induce all state banks 
to become members of the Federal Reserve and National 
Banking systems. The original act establishing the Fed- 
eral Deposit Insurance Corporation to insure the deposits 
of banking institutions’ provided that only members of 
the Federal Reserve system should enjoy the benefits of 
deposit insurance after June 30, 1936, and granted few 
powers other than those actually required to provide for 
the insurance of deposits. However, the Act was super- 
seded by Title I of the Banking Act of 1935* which 
granted to the Corporation many substantive regulatory 
powers deemed essential to a sound and efficient adminis- 
tration of deposit insurance. A careful analysis of the Act 
shows a definite transition toward regulation, presumably 
for the purpose of “reinsuring” the risks assumed during 
the operation of the “temporary funds.” 

What effect do the regulatory powers have upon the 
validity of the Act? Anomalous as it seems, the granting 


148 Strat. 168, ch. 89, §8. 
249 Star. 684, ch. 614, § 101. 
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of these regulatory powers probably established addi- 
tional support for the validity of the legislation because 
they are further evidence that Congress deemed deposit 
insurance to be an essential measure to protect and pre- 
serve the Federal Reserve and National Banking systems. 

Contrary to popular belief, the theory of deposit in- 
surance is not one of recent origin but has been the subject 
of controversy for over a century. When President 
Roosevelt affixed his signature to the Banking Act of 
1933,° however, there was established, for the first time, 
deposit insurance on a national scale. Economists, bank- 
ers and legislators have debated the merits of deposit in- 
surance for one hundred and ten years without agreement. 
As early as the year 1829, the legislature of the State of 
New York enacted a statute creating a “safety fund” to 
insure the deposits of banking institutions of that state.‘ 
Two years later the legislature of the State of Vermont 
enacted a general banking law establishing a similar 
“fund.” ° The provisions of both acts were substantially 
the same.° The appellate courts of New York and the 
Supreme Court of Vermont passed upon and construed 
the provisions of the “safety fund” acts in the respective 
cases of People v. Walker,’ and Elwood v. Treasurer of 
Vermont.’ The constitutionality of the acts was ques- 
tioned by no one, which is significant. 

Four other states, Michigan, Indiana, Iowa and Ohio, 
established safety funds, or similar mutual guaranty 
plans, during the next few years. The economic failure 

8 Supra note 1. 

4 New York Laws 1829, ch. 94 at 167. 

5 Vermont Laws 1831, No. 20 at 16. 

6 Both acts provided that each bank should pay a certain percentage of its 
capital stock annually; that the payments should continue until the funds 
reached specified amounts; that the funds should be inviolably appropriated 
to the payment of the debts, exclusive of capital stock, of any bank which should 
become insolvent; that whenever the funds were reduced below specified sums 
each bank should again contribute a certain percentage of its capital stock annu- 
ally until the funds were reimbursed; and, finally, that each bank retained a 
od rata reversionary interest to which it was entitled upon discontinuing 

jusiness. 


717 N. Y. 502 (1858). 
823 Vt. 701 (1851). 
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of the “safety funds” abated the movement and it was 
not until after the turn of the century that insurance of 
bank deposits was again provided. Since then legislation 
providing for the guaranty of bank deposits has been 
enacted in eight other states.’ The state guaranty acts 
failed to function properly and were subsequently re- 
pealed or suspended.” The acts of three states, Kansas, 
Nebraska and Oklahoma, were considered by the Su- 
preme Court of the United States with respect to the con- 
stitutionality of the principle of deposit insurance. The 
decisions” were announced simultaneously by the Court 
which sustained the principle of compulsory deposit in- 
surance provided by the Nebraska and Oklahoma acts as 
well as the voluntary participation plan provided for by 
the Kansas act. 

The advocates of federal deposit insurance contend that 
the failure of the state guaranty laws can be attributed 
to the fact that no capital stock was provided for by the 
acts, and that the state plans were entirely dependent, 
for their solvency, upon the assessments derived from the 
banks. They also maintain that the diversification of risk 
afforded by deposit insurance on a national scale will 
prove to be a very favorable economic factor. 

The early history of the Federal Deposit Insurance 
Corporation bears out this contention. In the three years 
of operation to and including December 31, 1937, the 
Corporation showed a net operating profit of $7,990,340 
after providing for administrative expenses and deposit 
insurance losses and expenses.” The entire amount of 

Oklahoma (1907), Kansas (1909), Texas (1910), Nebraska (1911), Mis- 


sissippi (1914), South Dakota (1915), North Dakota (1917), and Washing- 
ton (1917). 


10 For an excellent summary of the operation of the state guaranty acts, see 
by, Fg B., Guaranty of Bank Deposits in Eight States (1931) 3 Miss. 


11 Noble State Bank v. Haskell, 219 U. S. 104, 31 Sup. Ct. 186, 55 L. ed. 
112 (1911); Shallenberger v. First State Bank, 219 U. S. 114, 31 Sup. Ct. 189, 
55 L. ed. 117 (1911); Assaria State Bank v. Dolley, 219 U. S. 121, 31 Sup. Ct. 
189, 55 L. ed. 123 (1911). 


12 Report of the Board of Directors of the Federal Deposit Insurance Cor- 
poration, January 27, 1938. 
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assessments collected from insured banks was intact and 
had been credited to surplus. However, critics of federal 
deposit insurance still insist that its eventual failure is 
inevitable. 


II. FEDERAL LEGISLATION 


A. Act of June 16, 1933 


On June 16, 1933, the Federal Deposit Insurance Cor- 
poration was created, by an amendment to the Federal 
Reserve Act, to insure the deposits of all banks which 
are members of the Federal Reserve system and such 
state banks, which are not members of that system, as 
voluntarily apply for and are entitled to the benefits of 
the insurance provided by the act. 

The Act established two temporary “funds” (one for 
mutual savings banks and one for all others) for a period 
of six months and provided for the establishment of a 
permanent “fund” on July 1, 1934. 

Under this Act the total amount of deposits maintained 
with one bank in the same right and capacity was in- 
sured only to the extent of $2,500. Each insured bank 
was required to file a certified statement showing the 
total amount of its deposits which were eligible for in- 
surance and an assessment equal to one-half of one per 
cent of the deposits so certified, one-half of which was 
payable immediately. 

The liability of the members of the temporary “funds” 
was expressly limited to the remainder of the assessment 
so certified, payment of which was conditional upon the 
Corporation’s requiring additional funds prior to July 
1, 1934. The remainder of the assessment was never 
called; in fact, the entire amounts of the assessment pay- 
ments made to the temporary “funds” were established 
to the credit of banks which continued to be insured 
under the permanent plan to be applied toward payment 
of future assessments until the respective credits were ex- 





FEDERAL DEPOSIT INSURANCE CORPORATION 599 


hausted. Also, banks withdrawing at the inception of the 
permanent plan received one hundred per cent refunds 
of the assessment payments; thus members of the tem- 
porary “funds” received insurance protection without 
cost for a period of twenty months. 

The Act contained one provision which was closely 
discriminatory.” It discriminated against the depositor 
who had funds in excess of the insured limit in a closed 
bank, in that the Corporation became subrogated to his 
entire claim and entitled to recover the entire amount 
of the insured claim before the depositor shared in the 
remaining assets of the closed bank. The question is now 
moot because the provision was amended by the Act of 
August 23, 1935, which provides for subrogation only to 
the extent of payment by the Corporation.” 

Under the permanent plan contemplated by the Act, 
each insured bank would have been required to subscribe 
to class “A” stock in an amount equal to one-half of one 
per cent of its total deposit liabilities and would have 
been subjected to unlimited assessments determined only 
by the needs of the Corporation. The permanent “fund” 
never came into existence in its original form,’ being 
superseded before the effective date by the Banking Act 
of 1935** which eliminated the unlimited assessment lia- 
bility so strenuously objected to by most bankers. 

Capital stock amounting to $289,299,556.99 was issued 
by the Corporation at the inception of the temporary 


13 Subsection (1) of §12B of the Federal Reserve Act, as amended June 16, 
1933, provided: “. . . The Corporation shall determine as expeditiously as 
possible the net amounts due to depositors of the closed bank and shall make 
available to the new bank an amount equal to the insured deposit liabilities of 
such closed bank, whereupon . . . the Corporation shall be subrogated to all 
rights against the closed bank of the owners of such deposits and shall be 
entitled to receive the same dividends from the proceeds of the assets of such 
closed bank as would have been payable to each such depositor until such divi- 
dends shall equal the insured deposit liability to such depositor. . . . 

14 Paragraph (7) of subsection (e) of §12B of the Federal Reserve Act, as 
amended. 


15On June 16, 1934, the temporary law was extended to June 30, 1935. On 
June 28, 1935, by joint resolution of Congress the temporary law was again 
extended pending the enactment of the “Banking Act of 1935.” 

16 Supra note 2. 
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“funds” and is still outstanding. The Secretary of Treas- 
ury was authorized and did purchase shares totaling 
$150,000,000 and each of the twelve Federal Reserve 
banks was required to subscribe to shares equivalent to 
one-half of the surplus of such bank on January 1, 1933, 
which amounted to $139,299,556.99. 


B. Act of August 23, 1935 


The Act of August 23, 1935 completely revised the 
original Act, establishing permanent deposit insurance 
and granting many powers essential to the successful 
operation of the Corporation. The maximum amount of 
insurance is limited to $5,000 for all deposits maintained 
in the same right and capacity.” 

Probably the most controversial provision” of the Act 
relates to the assessments required of insured banks. It 
provides for an annual assessment of one-twelfth of one 
per cent of the average daily deposit liabilities of each 
insured bank which is subject to no additional assessments 
and retains no express reversionary interest in the assess- 
ment payments as provided by the original Act establish- 
ing the temporary “funds.” 

The original Act required the Corporation to insure 
any bank which was solvent and duly certified by the 
authorities having supervision of such bank. By express 
provision” of the revised Act, the Corporation must con- 
sider the following factors: namely, the financial history 
and condition of the bank, the adequacy of its capital 
structure, its future earnings prospects, the general char- 
acter of its management, the convenience and needs of the 
community to be served by the bank and its corporate 
powers, before approving the application of a state non- 
member bank. The Comptroller of Currency and the 
Board of Governors of the Federal Reserve System also 


17 Paragraph (13) of subsection (c) of §12B of the Federal Reserve Act, 
as amended. 


18 Subsection (h) of §12B of the Federal Reserve Act, as amended. 
19 Subsection (g) of §12B of the Federal Reserve Act, as amended. 
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are required to consider these factors before permitting 
a national bank to commence business or a state bank to 
become a member of the Federal Reserve system.” The 
provision for compulsory deposit insurance for members 
of the Federal Reserve system and voluntary for other 
banks is retained by this Act. 

The Corporation may now terminate the insurance of 
a bank whenever it finds that the “bank or its directors 
or trustees have continued unsafe or unsound practices in 
conducting the business of such bank or have knowingly 
or negligently permitted any of its officers or agents to 
violate any provision of law to which it is subject.” Pro- 
vision is made for thirty days notice to the bank of the 
contemplated action and the date set for the hearing 
before the board of directors or person designated by 
it. The findings of the board of directors are conclusive.” 

Adequate safeguards are established for depositors by 
requiring: (1) publication by the Corporation of notice 
of the termination and (2) notification, by the bank, of 
each depositor at his last address of record. The deposits 
of the bank on the date of termination continue to be 
insured for a period of two years, during which time the 
bank is subject to the duties and obligations of an insured 
bank. The rule of “first in, first out” is expressly estab- 
lished for the purpose of determining the insurance lia- 
bility of the Corporation during the period. When the 
insured status of a national bank is terminated in the same 
manner, the Comptroller of Currency is required to ap- 
point a receiver to liquidate the assets of the bank. 

The Act also requires that the Comptroller of Cur- 
rency appoint the Corporation receiver to liquidate the 
assets of national banks which are closed on account of 
inability to meet the demands of depositors. By statute 


20 Paragraph (2) of subsection (e) of §12B of the Federal Reserve Act, 
as amended. 


21 Paragraph (1) of subsection (i) of §12B of the Federal Reserve Act, 
as amended. 
4 
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in three jurisdictions,” the Corporation must be appoint- 
ed receiver of closed insured state banks. In twenty-nine 
states the Corporation may act as receiver for closed in- 
sured state banks if appointed by the supervising author- 
ity. 

The liability of the Corporation for an insured claim 
is limited to a period of eighteen months after the ap- 
pointment of a receiver, provided at least three months 
notice to the depositor is given.” At the expiration of the 
period the subrogated rights of the Corporation revert to 
the depositor. 

The Corporation may be a depository of public moneys 
and may also be employed as a financial agent of the fed- 
eral government.” 

Discretionary authority to make loans secured by the 
assets of insured banks or to purchase such assets when- 
ever such action would reduce the risk or avert a threat- 
ened loss of the Corporation is granted by the Act, as 
now amended.” This authority expires on July 1, 1938 
but will probably be renewed. 

An insured bank is required to display signs and to 
include in advertisements relating to deposits a statement 
to the effect that its deposits are insured by the Corpora- 
tion.” 

Any employee of an insured bank who embezzles or 
misapplies funds belonging to an insured bank or who 
makes a false entry with intent to defraud or deceive an 
insured bank or officer thereof or any other company, 
body politic or corporate, or any individual person, is 
deemed guilty of a misdemeanor and subject to a fine of 


22 District of Columbia, Louisiana, and Mississippi. 

23 Paragraph (5) of subsection (m) of §12B of the Federal Reserve Act, 
as amended. 

24 Paragraph (1) of subsection (n) of §12B of the Federal Reserve Act, 
as amended. 

25 Paragraph (4) of subsection (n) of §12B of the Federal Reserve Act, 
as amended. 


26 Paragraph (2) of subsection (v) of §12B of the Federal Reserve Act, 
as amended. 
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$5,000 and/or imprisonment of five years upon convic- 
tion.” 

Every insured bank (except Morris Plan banks or 
banks doing similar business, savings banks, mutual sav- 
ings banks, trust companies doing no commercial busi- 
ness, or banks located outside continental United States) 
which is not a member of the Federal Reserve system 
and which shall have average deposit liabilities of one 
million dollars during the calendar year 1941, must be- 
come a member of the Federal Reserve system before 
July 1, 1942 in order to retain the benefits of deposit in- 
surance.” 

The Act contains a provision specifically declaring the 
limitation of insurance protection to $5,000 to be inde- 
pendent and separable from all other provisions.” 


III. CONSTITUTIONALITY 
A. General Purposes and Intendments 


1. Scope of Federal Powers 


In considering the constitutionality of the Act estab- 
lishing the Federal Deposit Insurance Corporation to 
insure the deposits of banking institutions, it is advisable 
to determine, first, the purpose and intent of Congress in 
enacting the legislation, and second, the relation of the 
means employed to accomplish the purpose to the powers 
granted to the federal government. 


It has been said, and is admitted in some quarters, that 
originally the primary purpose of federal deposit in- 
surance was not to insure the deposits of banks but to 
unify the banking system—to form a wedge in our dual 
system of banking which eventually would expand to 
such proportions that it would eliminate all state banks 


27 Section 5209 of Revised Statutes. 


28 Paragraph (1) of subsection (y) of §12B of the Federal Reserve Act, 
as amended. 


29 Subsection (z) of §12B of the Federal Reserve Act, as amended. 
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except those which see fit to become members of the 
Federal Reserve system.” 

Even if the truth of this premise is admitted, the Act 
is not objectionable from that point of view. If the means 
employed is consistent with any one of the powers, spe- 
cific or general, conferred by the Constitution, or the 
aggregate thereof, the motive of Congress is not a proper 
subject of inquiry.” 

As previously stated, the principle of deposit insurance 
was considered and sustained by the Supreme Court of 
the United States in the cases of Noble State Bank v. 
Haskell, Shallenberger v. First State Bank and Assaria 
State Bank v. Dolley.** These decisions do not necessar- 
ily sustain the validity of federal deposit insurance be- 
cause they were based in part on the police power of the 
states, but the language of the Court leaves little doubt 
upon the question of the constitutionality of the federal 
act with respect to its general intendments. Moreover, 
it is well established that the federal government is vested 


with powers which are substantially in the nature of the 
police powers of the states insofar as they relate to its 
constitutional activities. 

The federal act embodies two important principles 
considered by the Supreme Court in the state guaranty 
act cases, namely, the power of the sovereign to establish 


30 The Act of June 16, 1933, provided that only members of the Federal 
Reserve System should be eligible to enjoy the benefits of deposit insurance on 
and after July 1, 1936. This provision was later modified. Supra note 28. 

31 Arizona v. California, 283 U. S. 423, 51 Sup. Ct. 522, 75 L. ed. 1154 (1931) 
(Upholding the validity of an act of Congress authorizing the construction of a 
dam and declaring the purpose to be to improve navigation and to reclaim public 
lands). The State of Arizona filed a bill alleging that the diversion of water 
for reclamation purposes would render the river less navigable, that the true 
purpose was not to improve navigation as recited in the act, and that the recital 
was subterfuge. Mr. Justice Brandeis, speaking for the Court, said, “As the 
river is navigable and the means which the act provides are not unrelated to 
the control of navigation . . . the erection and maintenance of such dam and 
reservoir are clearly within the powers conferred upon Congress. . . . And 
the fact that purposes other than navigation will also be served could not invali- 
date the exercise of the authority conferred, even if those other purposes would 
not alone have justified an exercise of Congressional power. The possible abuse 
of the power to regulate navigation is not an argument against its existence.” 
See also Smith v. Kansas City Title & Trust Co., 255 U. S. 180, 41 Sup. Ct. 
243, 65 L. ed. 577 (1921). 

32 Supra note 11. 
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compulsory or voluntary deposit insurance and to take, 
by assessment, the property of one bank for payment of 
the obligations of another. 

Although the federal government has only the powers 
which may be found in the Constitution, it has many 
which are not specifically enumerated but which are de- 
rived from the general power “to make all laws which 
shall be necessary and proper for carrying into execu- 
tion” all powers vested in it. In Ruppert v. Caffey,” it 
was held that while admittedly the federal government 
is a government of enumerated powers, it has the full 
characteristics of a sovereign within the confines of those 
powers. It appears that a great deal of confusion could 
be avoided if the powers conferred by the Constitution 
were referred to as “specific and general” instead of 
“express and implied,” for many of the so-called “im- 
plied powers” are actually general powers conferred by 
Article I, section 8, clause 18, of the Constitution, which 
is also an express power. 

It is not essential to show that a power claimed for the 
federal government is expressly conferred upon it by the 
Constitution or that it is directly traceable to one of the 
specified powers. If its existence may be inferred fairly 
from one of the specified powers or from the sum total 
of the express substantive powers, the power may be said 
to have been conferred upon the federal government by 
the Constitution. The “aggregate doctrine” announced 
by the Supreme Court in the Legal Tender cases™ sup- 
ports this broad interpretation of the powers of the fed- 
eral government. 

The Court, through Justice Strong, declared that the 
first ten amendments clearly indicate that in the judgment 
of the framers of the Constitution, there were “powers 
created by it, neither expressly specified nor deductible 
from any specified power, nor ancillary to it alone, but 


33 251 U. S. 264, 40 Sup. Ct. 141, 64 L. ed. 260 (1920). 
8412 Wall. 457, 20 L. ed. 287 (U. S. 1871). 
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which grew out of the aggregate of powers conferred 
upon the Government.” 

Thus, in determining whether Congress acted within 
the limits of its authority in establishing deposit insur- 
ance as an additional measure of safety and stability for 
the banking system created by the National Bank and 
Federal Reserve Acts, it is permissible to group together 
any number of the specified powers and infer from them 
that the power claimed by Congress has been conferred. 

In addition to the general powers conferred by the 
“sweeping clause,” there are four specified powers under 
which Congress may proceed for the purpose of estab- 
lishing a unified federal commercial banking system, 
namely, (1) the power to coin money and regulate the 
value thereof, (2) the power to lay and collect taxes, 
duties, imposts and excises, to pay the debts and provide 
for the common defense and general welfare of the 
United States, (3) the power to regulate commerce 
among the states, and (4) the power to establish post 
offices and post roads. They may be classified as primary 
and secondary powers since the tax and postal powers 
may be utilized in this connection only for the purpose 
of hindering or obstructing the successful operation of 
state banks,” and are therefore merely complementary to 
the others. 

Whether Congress could proceed under any one of 
these powers for the purpose of removing state commer- 
cial banks from the banking system is immaterial,** for 
certainly it could accomplish that result by utilizing the 
aggregate of those powers. 

The original source of the federal power to create and 
maintain a national banking system is found in the fa- 

35 Veazie Bank v. Fenno, 8 Wall. 533, 19 L. ed. 482 (U. S. 1869). 

36 See Wyatt, Constitutionality of Legislation Providing for a Unified Com- 
mercial Banking System for the United States, March, 1933, Federal Reserve 
Bulletin at 166; Collins, The Constitutional Power of Congress to Enforce a 
Single System of Commercial Banking. (Where both writers conclude that 


either of the primary powers standing alone is sufficient constitutional justifica- 
tion for such legislation.) 
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mous case of McCulloch v. Maryland ™ in which the Su- 
preme Court upheld the power of Congress to create a 
corporation for the purpose of carrying on the fiscal 
affairs of the federal government. The opinion of Chief 
Justice Marshall definitely establishes the foundation for 
a federal banking system. 

Admittedly the powers of the federal government are 
limited, but a sound construction of the Constitution must 
necessarily permit Congress to exercise such discretion 
with respect to the means by which the specified powers 
are to be executed as will enable it to perform its duties 
in a manner most beneficial to the people. If the end is 
legitimate and within the scope of the aggregate specified 
powers, “all means which are not prohibited but con- 
sistent with the letter of the Constitution” may be con- 
stitutionally utilized by Congress in accomplishing the 
desired end.” 

The methods adopted by Congress are within its sole 
discretion. As Chief Justice Chase said in Veazie Bank 
v. Fenno,” “the judicial can not prescribe to the legisla- 
tive department of the Government limitations upon the 
exercise of its acknowledged powers.” Again in the case 
of The Farmers & Mechanics National Bank v. Dear- 
ing,’ the Supreme Court (sustaining the National Bank 
Act of 1864) declared that national banks are instrumen- 
talities created to aid the federal government in the ad- 
ministration of an important branch of the public service, 
that they are appropriate means to that end and that Con- 
gress is the sole judge of the degree of necessity which 
existed for creating them. 

It has often been said that the power to create implies 
or carries with it the power to preserve and that the latter 
is a corollary of the former. Moreover, the Court on 
numerous occasions has announced the principle that the 

814 Wheat. 316, 4 L. ed. 579 (U. S. 1819). 

38 McCulloch v. Maryland, supra note 37. 


39 Supra note 35. 
4091 U. S. 29, 23 L. ed. 196 (1875). 
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power to destroy, if vested elsewhere, is inconsistent with, 
and hostile to, the power to create and preserve; and 
that since the Constitution and laws enacted pursuant 
thereto are supreme, Congress may “remove all obstacles 
to its action within its own sphere.” 

Congress may proceed under the power to create and 
maintain a banking system.“ Having created the Nation- 
al Banking and Federal Reserve system as instrumentali- 
ties essential to the proper functioning and administration 
of the fiscal affairs and policies of the federal government, 
Congress may adopt such measures as it deems essential 
to preserve the existence, increase the effectiveness and 
promote the efficiency of those systems. It may protect 
and safeguard those systems from interference by the 
state legislatures’ and preserve them by legislation re- 
quired to meet competitive conditions created by liberal- 
ization of the powers of state banks.“ 

Or it may proceed under the power to regulate com- 
merce among the states and adopt measures necessary to 
remove the burden upon or obstruction to interstate com- 
merce,“ resulting from thousands of bank failures and 
suspensions in the existing complex and incongruous 
banking structure. The power of the federal government 
under the commerce clause is very broad indeed.** Banks 


41 McCulloch v.. Maryland, supra note 37; Osborn v. Bank of the United 
States, 9 Wheat. 738, 6 L. ed. 204 (U. S. 1824); Smith v. Kansas City Title 
& Trust Co., supra note 31. 

42 Farmers & Mechanics National Bank v. Dearing, supra note 40; Davis v. 
Elmira Savings Bank, 161 U. S. 275, 16 Sup. Ct. 502, 40 L. ed. 700 (1896) ; 
Easton v. Iowa, 188 U.S. 220, 23 Sup. Ct. 288, 47 L. ed. 452 (1903). 


43 First National Bank v. Fellows ex rel. Union Trust Co., 244 U. S. 416, 
37 Sup. Ct. 734, 61 L. ed. 1233 (1917); Missouri ex rel. Burnes National 
Bank v. Duncan, 265 U. S. 17, 44 Sup. Ct. 427, 68 L. ed. 881 (1924). 


44 United States v. Ferger, 250 U. S. 199, 39 Sup. Ct. 445, 63 L. ed. 936 
(1919) ; Stafford v. Wallace, 258 U. S. 495, 42 Sup. Ct. 397, 66 L. ed. 735 
(1922); Board of Trade of ve Od of Chicago v. Olson, 262 U. S. 1, 
43 Sup. Ct. 470, ~ . «? “ ry a). 


45 Mondou v & H. Ry. Co., 223 U. S. 1, 32 Sup. Ct. 169, 
56 L. ed. 327. d9i2) ‘(Where the Court said, “To regulate in the sense in- 
tended is to foster, protect, control and restrain. . . . This power over com- 
merce among the states, so conferred upon Congress, is complete in itself, 
extends incidentally to every instrument and agent by which commerce is 
carried on, may be exerted to its utmost extent over every part of such com- 
merce and is subject to no limitations save such as are prescribed by the 
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are instrumentalities through which the greater portion 
of our national and foreign credit is created and are 
more essential to the act of interstate commerce than 
stockyards or grain markets, the regulation of which was 
upheld in the respective cases of Stafford v. Wallace and 
Board of Trade of the City of Chicago v. Olson.“ 

As has aptly been said, “If banks are destroyed, com- 
merce is stopped; if banks are suspended, commerce is 
interrupted; if banks are not of the right kind or quality, 
commerce in consequence becomes slow, or costly, or 
unsafe, or otherwise inefficient; and if the laws, regula- 
tions and supervision under which banks perform their 
functions are wrong or inadequate ‘these bad conditions 
may and often will prevent or interrupt the act of com- 
merce and make it less expeditious, less reliable, less 
economical and less secure.’ ” * 

The Supreme Court recognized this in Noble State 
Bank v. Haskell “ when it said that “among matters of 
that sort probably few would doubt that both usage and 
preponderant opinion give their sanction to enforcing the 
primary conditions of commerce.” “One of these con- 
ditions,” said the Court, “is the possibility of payment 
by checks drawn against bank deposits, to such an extent 
do checks replace currency in daily business.” The Court 
also recognized that the right to engage in the banking 
business is a franchise, that the right to exercise that 
franchise is subject to regulation and that the “state may 
go from regulation to prohibition except upon such con- 
ditions as it may prescribe.” 

Before drawing any conclusions regarding the consti- 
tutionality of the general purposes and intendments of 
the Act, it is deemed advisable to consider the validity of 


Constitution . . . Congress of course, can do anything which in the exercise 
by itself of a fair discretion may be deemed appropriate to save the act of 
interstate commerce from prevention or interruption or to make the act more 
secure, more reliable or more efficient.”). 

46 Supra note 44. 

47 Wyatt, supra note 36 at 181. 

48 Supra note 11. 





610 THE GEORGE WASHINGTON LAW REVIEW 


the provision imposing an assessment upon all insured 
banks even though that provision is expressly declared 
to be independent and separable from the remainder of 
the Act. 


B. Assessment Provision 


As previously stated, the provision of the Act most 
likely to be attacked from a constitutional viewpoint is 
that governing the assessments required of insured banks. 
Each insured bank is required to pay a semi-annual as- 
sessment of one twenty-fourth of one per cent of its aver- 
age daily total deposit liabilities which are defined by 
paragraph (12) of subsection (c) of the Federal Reserve 
Act, as amended August 23, 1935, and Regulation I is- 
sued pursuant thereto. The insurance protection is lim- 
ited to $5,000 for all deposits maintained in the same 
bank in the same right and capacity. Undoubtedly any 
action which is brought to test the validity of this provi- 
sion in its present form will be instituted by a bank hav- 
ing a substantial number of deposit accounts the daily 


balances of which are in excess of $5,000, or by a stock- 
holder of such an institution, and will be based on alle- 
gations substantially in the nature of the following: that 
the assessment is illegal and void for the reason that, 


(1) the method of its computation is arbitrary, 
capricious and discriminatory and has no reasonable 
relation to the benefits of deposit insurance con- 
ferred by the Act or to the amount of insured de- 
posits of certain banks; 


(2) it discriminates against certain insured banks 
insofar as the cost of deposit insurance is concerned 
since the rate of the assessment per thousand dollars 
of insured deposits is substantially higher for certain 
insured banks than for other insured banks; 

(3) it deprives the stockholders of an insured bank 
of their property without due process of law and 
therefore violates the Constitution of the United 
States and more particularly the Fifth and Tenth 
Amendments thereto; 
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(4) it is a direct tax which is void for lack of 
apportionment required by Article I, section 9, 
clause 4, of the Constitution of the United States. 


The Supreme Court has considered the constitutionality 
of various types of taxes and assessments of the same 
general class but it has never had occasion to pass upon 
an exaction, imposed by the federal government, pre- 
cisely the same in fact. Thus it is necessary to proceed 
by analogy. 


1. Nature of the Assessment 


(a) Is It an Excise? 


In the case of Provident Savings Institution v. Massa- 
chusetts,”° the Supreme Court of the United States sus- 
tained the validity of a tax imposed upon mutual savings 
banks incorporated under the laws of Massachusetts and 
based on the deposits of those institutions. Each institu- 
tion for savings was required to pay an annual assessment 
of three-quarters of one per cent of its average daily 
deposit liabilities. Counsel for the state conceded that 
the assessment could not be sustained as a direct tax on 
property because of the lack of apportionment as re- 
quired by the Constitution of the State of Massachusetts. 

The Court affirmed the decision of the state court and 
upheld the validity of the assessment on the ground that 
it was not a tax on property, but merely an excise or duty 
on the franchise of the corporation. “Reference to the 
average amount of deposits,” said the Court, “is made not 
as descriptive of the subject to be taxed but as furnishing 
the basis of computing the amount of the tax to be paid 
by the corporation.” 

The Court also expressly approved the language of 
the state court to the effect that the assessment imposed by 
the statute must be regarded as an excise or duty on the 
franchise or privileges of the complainant and not on the 


496 Wall. 611, 18 L. ed. 907 (U. S. 1868). 
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money belonging to depositors. The reasoning of the 
Court in determining that the subject matter to be taxed 
was the corporation and not its property is interesting. 
The Court relied in part on the fact that the corporation 
was liable, in event of failure to pay the assessment, not 
only for an action for the amount of the tax but could 
also be enjoined from the future exercise of its franchise 
until the tax was paid. 

That line of reasoning is particularly interesting be- 
cause the Act under consideration provides that if any 
national member bank or any insured national nonmem- 
ber bank shall fail to pay the assessment as required by 
law, all rights, privileges and franchises shall be forfeited 
after proper hearing.” 

Another ground for the conclusion was that the valua- 
tion of the property owned by the bank had no relation 
to the amount of the tax which depended entirely on the 
average amount of deposits, whether invested or retained 
in cash. 

Again in the case of Society for Savings v. Cotte,” the 
Court sustained the validity of a similar tax imposed on 
savings banks by the State of Connecticut. The opinion 
of the Court in that case, if it may be said to be indicative 
of the true judicial concept, justifies a broad interpre- 
tation of the scope of the powers of the legislative branch 
of the government in determining the method of com- 
puting taxes levied by it. The Court held that a fixed 
sum may be required to be paid annually, that a pre- 
scribed rate may be applied against capital stock, re- 
sources or property owned by the corporation or that 
the amount may be indefinite, e. g., to be determined by 
the volume of business which the corporation transacts 
in a defined period. The Court went so far as to say that 
experience has shown that an assessment rate graduated 


50 Paragraph (8) of subsection (h) of §12B of the Federal Reserve Act, 
as amended. 


516 Wall. 594, 18 L. ed. 897 (U. S. 1868). 
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in proportion to the volume of business is better calcu- 
lated to promote justice among corporations required to 
contribute than any other method which has been de- 
vised.” 

In Flint v. Stone Tracy Company,” the Court sus- 
tained a federal tax, equivalent to one per cent of the net 
income in excess of $5,000 of corporations or joint stock 
companies doing business in the United States, as an ex- 
cise tax upon the doing of business in a corporate or 
quasi-corporate capacity. The court held that it was an 
indirect tax, the subject matter of which was the business 
done and the measure of which was the income of the 
corporation. 

In the case of Fox v. Standard Oil Company,” the 
Court held that a chain is a distinctive business species 
having its own capacities and functions, that its oppor- 
tunities and powers become greater in arithmetical pro- 
gression to the number of component links and that the 
large ones can be taxed more heavily than the small ones. 

The holding in that case can be summarized succinctly 
in one statement, namely, that if the classification has a 
reasonable relation to the subject matter to be taxed and 
the capacity to pay, it is not so discriminatory as to render 
it arbitrary and unconstitutional. It also appears that if 
the discrimination is based upon a reasonable distinction” 
or if any state of facts or circumstances reasonably can be 
found to sustain it,” the statute is not arbitrary. The scope 

52 “Trregularity of taxation,” said Justice Clifford, “is a fruitful source of 
complaint and it is but right to say that the mode prescribed in this provision 


of computing the sum to be paid is well calculated to distribute the burdens in 
equal and just proportions.” 

53 220 U. S. 107, 31 Sup. Ct. 342, 55 L. ed. 389 (1911). 

54 294 U. S. 87, 55 Sup. Ct. 333, 79 L. ed. 780 (1935) (Upholding a West Vir- 
ginia statute imposing license fees based on a graduated scale ranging from two 
dollars for one gasoline station to two hundred and fifty dollars for each station 
in excess of seventy-five operated by the same company). 

55 American Sugar Refining Co. v. Louisiana, 179 U. S. 89, 21 Sup. Ct. 43, 
45 L. ed. 102 (1900). 

56 Quong Wing v. Kirkendall, 223 U. S. 39, 32 Sup. Ct. 192, 56 L. ed. 350 
(1912); Rast v. Van Deman & Lewis Co., 240 U. S. 342, 36 Sup. Ct. 370, 
60 L. ed. 679 (1916). See also State Board of Tax Commissioners v. Jackson, 
283 U. S. 527, 51 Sup. Ct. 540, 75 L. ed. 1248 (1931). 
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of the legislative power is very wide and if the classifi- 
cation of trades or occupations subjected to the special tax 
is neither capricious nor arbitrary, there is no denial of 
the equal protection of laws or due process aspects of the 
Fifth or Fourteenth Amendments. 

A careful examination of the line of cases involving the 
validity of excises leads to the following conclusions: 

(1) that Congress has wide discretionary powers in 
determining the various classifications which may be sub- 
jected to special forms of taxation; 

(2) that Congress may establish a measuring rod to 
determine the amount of the tax to be paid; 

(3) that the measure may be distinguished from the 
subject matter of the tax which is valid if the relation is 
reasonable; 

(4) that Congress is the sole judge of the expediency 
of the measure unless it is palpably discriminatory; 

(5) that the fact that the measure discriminates against 
a certain class does not make it arbitrary if the discrim- 
ination rests upon some reasonable consideration of pol- 
icy. 

From a purely categorical standpoint looking only to 
matters of form, it appears that the deposit insurance as- 
sessment could be classified as an excise tax without vio- 
lating the principles announced by the Supreme Court 
in the decisions to which reference has been made. It 
also appears that the validity of the assessment as an ex- 
cise tax would be sustained by the Court particularly in 
view of the decisions in the cases of Provident Savings 
Institution v. Massachusetts and Society for Savings v. 
Coite.” 

However, the purpose of the assessment and the man- 
ner in which it is appropriated negative the conclusion 
that it is a true excise tax. Ordinarily the proceeds of 
such taxes are paid into the general treasury of the state 


57 Supra notes 49 and 51. 
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to defray the expenses and obligations incurred by the 
sovereignty. Usually the benefit moves in one direction, 
e.g., toward the sovereignty. In the instant case the as- 
sessment is collected by a corporate instrumentality cre- 
ated by Congress and is used for the benefit of the con- 
tributors and their depositors. For this reason it is 
deemed advisable to examine a few special forms of tax- 
ation to determine, if possible, the true nature of the 
assessment. 


(b) Is It a Special Assessment? 


A special assessment may be defined as a tax upon or 
a contribution by a special group whereby a special ben- 
efit arises to the contributors. The decisions in the cases 
involving assessments of this nature support the propo- 
sition that the validity of the levy does not depend upon 
the equality of the benefits received by the contributors. 

An analogy may be drawn to the line of cases involving 
the validity of the various Workmen’s Compensation 
Acts. In the case of Mountain Timber Company v. 
Washington,” the Supreme Court of United States up- 
held the validity of a statute, enacted by the legislature of 
the State of Washington, providing for the periodic pay- 
ment of assessments based on the annual payroll of the 
employer, without regard to his negligence or injuries 
to his employees. In that case the complainant contended 
that the Acts violated the due process and equal protec- 
tion clauses, since it required carefully managed plants 
to make good losses arising from the negligence of com- 
petitors. The Court held that the legislature acted within 
the scope of its powers in declaring that no management, 
however careful, can afford immunity from personal in- 
juries to employees and in prescribing that negligence is 
not determinative of the question of the responsibility 
of the employer. 


58 243 U. S. 219, 37 Sup. Ct. 260, 61 L. ed. 685 (1917). 
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Another line of cases in which the Supreme Court has 
upheld the validity of assessments which are in excess 
of the direct benefits inuring to the contributors involves 
special assessments for local improvements. It has been 
held that such levies are valid unless palpably discrimina- 
tory and that to sustain their validity it is not necessary 
to show that the basis of computation is directly related 
to the enhancement of value or other benefits received as 
a result of the improvements. 

In Spencer v. Merchant,” the Supreme Court held that 
“the question of special benefit and the property to which 
it extends is, of necessity, a question of fact, and that when 
it is determined by the legislature in a case within its 
general power, its decision is final.” 

In the case of Parsons v. District of Columbia,” the 
Court sustained the validity of an assessment levied for 
laying water mains in the District of Columbia and com- 
puted at the rate of one dollar and twenty-five cents per 
linear foot of frontage of all lands abutting on the street 
or alley in which a main was laid. It was held that the 
decision of Congress was final and conclusive of the 
necessity of the work and the benefits inuring to the 
owners abutting land. 

The Court also held, in the case of French v. Asphalt 
Paving Co.,” that the legislature may authorize the ap- 
portionment, without preliminary hearing to determine 
the benefits, of the total cost of paving a street, without 
violating the guaranty of due process of law. 

In a more recent case” the Court declared constitu- 
tional a tax imposed for road improvements which was 
computed on an ad valorem basis without apportionment 
or relation to the benefits. The tax, which was computed 


59125 U. S. 345, 8 Sup. Ct. 921, 31 L. ed. 783 (1888). 

60170 U. S. 45, 18 Sup. Ct. 521, 42 L. ed. 943 (1898). 

61 181 U. S. 324, 21 Sup. Ct. 625, 45 L. ed. 879 (1901). 

62 Memphis & C. R. Co. v. Pace, 282 U. S. 241, 51 Sup. Ct. 108, 75 L. ed. 315 
-— Also see Martin v. District of Columbia, 205 U. S. 135, 27 Sup. 
Ct. 440, 51 L. ed. 743 (1907); Wagner v. Leser, 239 U. S. 207, 36 Sup. Ct. 
66, 60 L. ed. 230 (1915). 
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on the value of both real and personal property within 
the road improvement district, was sustained on the 
ground that there was evidence of appreciable benefits 
to the taxpayer and therefore it was not so palpably dis- 
criminatory or arbitrary as to violate the due process or 
equal protection clauses of the 14th Amendment. 

Thus it appears that such levies are valid even though 
measured by the street frontage of property without re- 
gard to depth or location or to the enhancement of value, 
provided the assessments are not palpably discriminatory 
or arbitrary. 

The assessment provided for by the Guaranty Act of 
North Dakota was construed to be a levy somewhat anal- 
ogous to a special assessment in the case of Wirtz v. 
Nestos.° The Supreme Court of that state specifically 
declared that the assessment, which was also based on 
total deposit liabilities, was not a license fee required as 
a condition to do business and sustained it on the ground 
that it was levied for a public purpose which was justi- 
fiable under the police power of the state, saying, “. . . 
the exaction from the banks, made in order to create the 
guaranty fund, is a species of taxation that rests upon 
the same general principal as special assessments; that 
the justice of imposing this special burden upon indi- 
vidual banks must be vindicated upon the assumption— 
underlying special assessments generally—that the con- 
tributors, while bearing the cost of the scheme which 
operates to the benefit of the public at large, will suffer 
no material loss, because of increased public confidence 
and security and the consequential increase in revenue- 
producing business.” 

Likewise, the Supreme Court of Oklahoma upheld the 
validity of the assessment imposed by the Guaranty Act 
of that state on the ground that it was a special assessment 
for the benefit of those engaged in the banking business.“ 

6351 N. D. 603, 200 N. W. 524 (1924). 


64 Noble State Bank v. Haskell, 22 Okla. 48, 97 Pac. 590 (1908). 
5 
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While frequently, as shown herein, both taxes and spe- 
cial assessments are disproportionate to the direct ben- 
efits received by the taxpayer or contributor, the analo- 
gies of the deposit insurance assessment to such forms of 
taxation fall short of being entirely convincing. 


(c) Is It a Fee? 


It is established by numerous decisions of the courts 
of last resort of the various states, that exactions in the 
nature of fees, tolls and charges imposed by the legisla- 
ture are valid even though they do not conform to the 
constitutional limitations of equality and uniformity upon 
the power to levy taxes;°° and particularly so, where 
they are imposed, in the exercise of the police power, for 
regulation rather than revenue.” 

The Supreme Court of Tennessee sustained the validity 
of an act imposing a levy upon the gross receipts of all 
fire insurance companies, and establishing a fund to pay 
the expense of investigating the circumstances and causes 
of fires originating within the state.” In answer to the 
complainant’s contention that the tax was discriminatory, 
the court held that reasonable charges could be levied, 
in exercise of the police power of the state, upon the 
group of taxpayers chiefly benefited by the act consistent- 
ly with the constitutional provision of equality and uni- 
formity. 

Likewise the New York courts have sustained an act 
requiring insurance companies to share the expense of 
maintaining a fire patrol.“ In that case the amounts 
required of the individual companies were based on a 
fixed proportion of the amount of premiums collected. 

651 Cootey, TAXATION (4th ed.) 267-268. (Where the writer states that con- 
stitutional provisions as to equality and uniformity apply only to taxes on prop- 


erty as distinguished from other charges and fees which are not taxes at all, 
although in the nature of a tax.) 


66 Timm v. Harrison, 109 Ill. 593 (1884); Carter v. Bom, 16 Wis. 317 
(1862) ; Van Horn v. People, 46 Mich. 183, 9 N. W. 246 (1881). 


67 Rhinehart v. State, 121 Tenn. 420, 117 S. W. 508 (1908). 


68 New York Board of Underwriters v. Whipple, 2 App. Div. 361, 37 N. Y. 
S. 712 (1896). 
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There is also a line of cases involving the validity of 
discriminatory rates for use of water which have been 
sustained by the courts. In St. Louis Brewery Company 
v. City of St. Louis,” the complainant contended that an 
ordinance establishing a rate of one and one-quarter cents 
per hundred gallons of water for manufacturers using 
in excess of fifty million gallons per year in factories not 
located in the same or adjoining blocks and of one cent 
per hundred gallons for those operating factories lo- 
cated in the same or adjoining blocks was discriminatory 
and invalid. The court sustained the ordinance as being 
a valid exercise of the police power and refuted the com- 
plainant’s argument by saying that the rate was not a 
tax but merely the contract price of the commodity pur- 
chased. 


Lastly, a group of cases to which reference may be 
made for purposes of analogy involve the validity of 
wharfage and pilotage fees imposed by the various states 
and municipalities upon vessels entering and availing to 


themselves the use of the facilities of harbors and ports. 
These charges have been sustained by the Supreme Court, 
even though they are computed upon the tonnage of the 
vessel seeking access to the port. The decisions of the 
Court are based on the ground that tonnage is merely 
the measure of the charge which is imposed as payment 
for the benefits of wharfage or police facilities provided 
by the port authorities. 

In Cooley v. Board of Wardens of Philadelphia,” the 
Court considered the constitutionality of a Pennsylvania 
statute requiring vessels which entered the port of Phila- 
delphia without taking aboard a pilot to pay a half pilot- 
age fee and exempting other vessels from such payment. 
The plaintiff contended that the act was discriminatory 
but the court held that the discrimination in favor of 


69 140 Mo. 419, 37 S. W. 525 (1896). 
7012 How. 299, 13 L. ed. 996 (U. S. 1851). 
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certain types of vessels was a fair exercise of the legis- 
lative discretion and sustained the validity of the act. 

The Court has also upheld the constitutionality of 
statutes imposing charges or fees in proportion to the 
tonnage for the use of wharves,” locks,” for medical in- 
spections™ and for policing the harbor.“ 

In the latter case, the plaintiff contended that the fee 
was illegal because it was imposed upon all vessels en- 
tering the port, without regard to the benefits received. 
The Court disposed of this contention on the ground that 
the policing of the harbor so as to insure the safety and 
facility of movement was a beneficial service to all vessels 
and upheld the validity of the fee even though the amount 
of the benefit varied in proportion to the special assist- 
ance received. 

It would seem, therefore, that the validity of a charge 
or fee imposed upon a group which receives similar but 
disproportionate benefits will be sustained if the discrim- 
ination is reasonable, and, that the legislature is vested 
with wide discretionary powers which may be exercised 
without interference by the judiciary unless the action 
is palpably arbitrary. 


(2) Due Process and Equal Protection Aspects 


The principal objections to the assessment imposed by 
the Act are that it deprives the stockholders of insured 
banks of property without due process of law and that 
the method of computation is arbitrary and discrimina- 
tory. Therefore it is necessary to examine the existing 
facts and circumstances which prompted Congress to im- 
pose the assessment in its present form, and to review a 


71 Keokuk Northern Line Packet Co. v. Keokuk, 95 U. S. 80, 24 L. ed. 
377 (1877). 

72 Huse v. Glover, 119 U. S. 543, 7 Sup. Ct. 313, 30 L. ed. 487 (1886). 

73 Morgan’s L. & T. K. & S. S. Co. v. Board of Health of Louisiana, 118 U. S. 
455, 6 Sup. Ct. 1114, 30 L. ed. 237 (1886). 

74 Clyde Mallory Lines v. Alabama, 296 U. S. 261, 56 Sup. Ct. 194, 80 L. ed. 
215 (1935). 
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few decisions of the court to determine whether the objec- 
tions are sustainable. 

In 1907, the legislature of the State of Oklahoma en- 
acted a statute which established compulsory deposit 
insurance for all state banks and savings departments of 
trust companies and levied assessments on the average 
daily deposit liabilities of those institutions for the pur- 
pose of paying insured claims arising from the closing of 
insured banks on account of inability to meet the demands 
of their depositors. It was contended that the Act was 
unconstitutional because it arbitrarily and capriciously 
provided for the taking of assets of a solvent bank, with- 
out compensation, to pay the obligations of an insolvent 
competitor, thus violating the guarantee of due process 
of law, and because it was an improper exercise of the 
police power which can not justify the invasion of prop- 
erty rights of an individual without payment of just 
compensation. 

The Supreme Court of Oklahoma, in Noble State Bank 
v. Haskell,” upheld the validity of the statute and dis- 
posed of the plaintiff's contention that the Act constituted 
a taking of property without due process of law, on the 
ground that the levy was a special assessment for the 
benefit of those engaged in the banking business. It held 
that each bank received reciprocal benefits and protection 
not only for itself but also for its depositors; and that 
while the assessment was used for the benefit of every 
other bank, still each bank received a reciprocal benefit 
in proportion to the amount of its assessment. The court 
concluded that the assured confidence of a bank’s depos- 
itors was a real benefit to the bank and that it was not 
deprived of property without due process of law. 

The Supreme Court of the United States sustained the 
decision,” and upheld the Act as being a reasonable ex- 


75 Supra note 64. 
76 Supra note 11. 
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ercise of the police power.” It also disposed of the 
argument that the state guaranty act constituted a taking 
of private property to pay the debts of a failing rival in 
business by saying that “it would seem that there may be 
other cases besides the everyday one of taxation in which 
the share of each party in the benefit of a scheme of 
mutual protection is sufficient compensation for the cor- 
relative burden that it is compelled to assume.” The 
Court emphasized the importance of the reasonableness 
of the assessment and the purpose for which it was levied 
and justified the mutual plan of insurance on the ground 
that the benefits, inuring to the public and to the banking 
system as a result of deposit insurance, rendered valid 
“the taking of private property for what in its immediate 
purpose is a private use.” 

The chief difference between the assessment required 
under the federal act and the assessment provided for by 


77 Holmes, speaking for the Court, said, “. . . It may be said in a general 
way that the police power extends to all great public needs. Camfield v. United 
States, 167 U. S. 518, 17 Sup. Ct. 864, 42 L. ed. 260 (1897). It may be put 
forth in aid of what is sanctioned by usage or by prevailing morality or strong 
or preponderant opinion to be greatly or immediately necessary to public wel- 
fare. Among matters of that sort probably few would doubt that both usage 
and preponderant opinion give their sanction to enforcing the primary conditions 
of successful commerce. One of those conditions at the present time is the 
possibility of payment by checks drawn against bank deposits, to such extent 
do checks replace currency in daily business. If, then, the legislature of the 
state thinks that public welfare requires the measure under consideration, 
analogy and principle are in favor of the power to enact it. Even the primary 
object of the required assessment is not a private benefit, . . . but it is to 
make the currency of checks secure, and by the same stroke to make safe the 
almost compulsory resort of depositors to banks as the only available means 
for keeping money on hand.” 

78 With reference to the plaintiff’s contention that the Act violated the 
guaranty of due process of law, the Court said, “In answering that question 
(whether the statute deprived the plaintiff of liberty or property without due 
process of law) we must be cautious about pressing the broad words of the 
14th Amendment to a drily logical extreme. Many laws which it would be vain 
to ask the court to overthrow could be shown, easily enough, to transgress a 
scholastic interpretation of one or another of the great guaranties in the 
Bill of Rights. . . . The substance of the plaintiff’s argument is that the assess- 
ment takes private property for private use without compensation. And while 
we should assume that the plaintiff would retain a reversionary interest in its 
contribution to the fund, so as to be entitled to a return of what remained of it 
if the purpose were given up, . . . still there is no denying that by this law 
a portion of its property might be taken without return to pay the debts of a 
failing rival in business. Nevertheless, notwithstanding the logical form of the 
objection, there are more powerful considerations on the other side. In the first 
place it is established by a series of cases that an ulterior public advantage 
may justify a comparatively insignificant taking of private property for what, 
in its immediate purpose, is a private use.’ 
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the Oklahoma act is that under the former the insurance 
protection is limited to $5,000 whereas under the latter 
deposits were fully insured. The fact that the insurance 
protection under the federal act is limited to $5,000 for 
each account maintained in the same right and capacity 
does not appear to be decisive of the validity of the Act 
even though the assessment is based on total deposits, 
because under the Oklahoma act there were also limita- 
tions on the insurance protection, such as the exclusion 
from insurance of secured deposits and other deposits on 
which a greater rate of interest was paid than was per- 
mitted by the State Banking Commissioner. 

Congress realized that the reasonableness of the assess- 
ment and the purpose for which it is levied, (upon which 
the court placed so much emphasis in Noble State Bank 
v. Haskell) was essential to the validity of the Act and 
held exhaustive hearings for the purpose of determining 
a basis for computing the assessment, which would yield 
sufficient revenue to meet the requirements of deposit in- 
surance and yet would not be confiscatory or burdensome 
upon the banking system as a whole or any part thereof.” 

As earlier stated herein the purpose of deposit insur- 
ance was to elicit confidence of the depositors of banking 
institutions, thereby stabilizing the banking structure as 
a whole. Presumably, therefore, Congress was concerned 
with allaying the fears of the great mass of depositors 
and for this reason saw fit to limit the maximum insurance 
to $5,000. The limitation appears reasonable in view of 
the official reports of the Federal Deposit Insurance Cor- 
poration which show that over ninety-eight per cent of 
the fifty-one million covered by its reports are fully in- 
sured under the $5,000 maximum insurance provision and 
that, of the remaining two per cent, many represent pub- 
lic, corporate and interbank accounts. In his testimony 
before the Committee on Banking and Currency of the 


79H. R. Rep. No. 5357, Sen. Rep. No. 1715, 74th Cong. Ist Sess. 





624 THE GEORGE WASHINGTON LAW REVIEW 


House of Representatives, Mr. Leo T. Crowley, Chair- 
man of the Board of Directors of the Federal Deposit 
Insurance Corporation, said, “To raise the limit of in- 
surance above $5,000 would materially increase the max- 
imum liability of the Corporation. If all deposits were 
insured this would be more than doubled. It would be 
increased from the present 1614 to nearly 30 billion dol- 
lars.” * 

Obviously an increase in the potential insurance lia- 
bility of the Corporation would require an increased rate 
of assessment from insured banks—an increase which 
might cause the assessment to be confiscatory upon a cer- 
tain class of banks and possibly upon the entire banking 
system. The basis of the assessment must be and neces- 
sarily is related to, and dependent upon, the ability of 
banks, individually, and the banking system as a whole, 
to pay the amount required to meet the operating ex- 
penses and deposit insurance losses and expenses of the 
insurance plan. 

Thus Congress was faced with a choice of basing the 
assessment upon insured deposits, which would material- 
ly increase the assessments of small banks if the same 
yield were to be obtained, or of basing it on total deposit 
liabilities without regard to the amount of insured de- 
posits. Considering the constitutional aspect solely from 
this point of view the important question is whether Con- 
gress acted reasonably in adopting the latter method of 
determining the assessment payments required of insured 
banks. 

The large banks, which are required to pay an assess- 
ment disproportionate to the amount of insurance protec- 
tion of deposits, secure many direct benefits in addition 
to the insurance for their depositors. It is admitted by 
all that they receive many advantages resulting from the 
Act establishing the Federal Reserve system, of which 


80H. R. Rep. No. 5357, 74th Cong. Ist Sess. at 18. 
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deposit insurance is a part. They receive millions in de- 
posits from small banks and consequently any measure 
which tends to quiet the fears of the depositors of the 
small banks, and thus to stabilize the latter, provides di- 
rect benefits for the large institutions. 

Further evidence of the reasonableness of the assess- 
ment is found in the testimony given by Chairman Crow- 
ley before the House Committee where he stated that 
“the experience of the past 70 years (1864-1934) indi- 
cates that to repay losses suffered by all depositors in 
our suspended commercial banks, an assessment of 33 
cents per $100 of total deposits, or one-third of one per 
cent of total deposits in all open commercial banks would 
be necessary.” * Thus it appears that Congress rightly 
concluded that a much higher rate would be required 
if the assessment were based on insured deposits, and 
that the increased burden would fall upon those banks 
least able to carry it, e. g., the small banks whose deposits 
are nearly one hundred per cent insured. 

An examination of the earnings for the year 1936 of 
insured state nonmember banks having deposits of less 
than one million dollars clearly supports this proposi- 
tion. Of seven hundred and forty-one banks having de- 
posits of less than $100,000 two hundred and eighteen, 
or 29.42%, operated at a deficit during 1936; of twenty- 
three hundred and twenty-seven banks having deposits in 
excess of $100,000 but less than $250,000 three hundred 
and forty-one, or 14.83% operated at a deficit during that 
year; of nineteen hundred and ninety-eight banks hav- 
ing deposits of more than $250,000 but less than $500,000 
two hundred and twenty-nine, or 11.56%, operated at a 
deficit during the same period; of twelve hundred and 
thirty-eight banks having deposits of $500,000 to $1,000,- 
000 one hundred and twenty, or 9.69%, operated at a 
deficit during the same year.” 

81H. R. Rep. No. 5357, 74th Cong. Ist Sess. at 9. 


82 Based on Table No. 141, Federal Deposit Insurance Corporation Annual 
Report for 1936 at 187. 
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The banking crisis immediately preceding the enact- 
ment of the Act providing for deposit insurance is mute 
evidence that Congress was justified in arriving at the 
conclusion that a disturbance in the banking system of 
one state has far reaching effects upon the entire banking 
structure. Moreover, the suspension of one large city 
bank often carries with it numerous small banks which 
have availed themselves of its correspondent facilities. 

After careful consideration of the testimony of econ- 
omists, public officials and practical bankers, Congress 
concluded that the benefits of deposit insurance inure to 
the entire banking system and not merely to the depositors 
of insured banking institutions, and, that substantial ben- 
efits accrue to the large banks as a result of the greater 
stability created in the smaller banks by deposit insurance. 

On the basis of the foregoing facts, it appears that Con- 
gress acted reasonably and with due consideration of all 
factors in providing an assessment based on total deposit 
liabilities, since it was necessary to establish a method 
of computation which would raise sufficient revenue to 
pay the deposit insurance losses and expenses and yet 
would not be confiscatory upon any class of banks. 

That Congress, in establishing the National Banking 
and Federal Reserve systems, acted with the power con- 
ferred by the Constitution is no longer questioned. The 
power to fix a minimum amount of capital required of 
those who would engage in the banking business is not 
denied. The power to restrict investments to those re- 
garded as relatively safe and to require the maintenance 
of adequate reserves is clearly established. The power 
to provide for inspections and to impose the cost upon 
the banks is not doubted. 

Admitting that these powers exist, can it be denied that 
Congress may make the currency of checks secure by 
providing another safeguard in the form of deposit in- 
surance? Or can it be denied that it may compel the 
larger banks, whose earnings are proportionately larger, 
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to pay a disproportionate share of the funds required to 
support the insurance system? It is submitted that these 
powers can not be denied, particularly when it is shown 
that to base the assessment upon the amount of insured 
deposits would increase the costs of the class of banks 
least able to pay, and have the effect of forcing them out 
of the banking business. To borrow the words of Justice 
Holmes in the case of Noble State Bank v. Haskell, “the 
power to compel, beforehand, codperation and thus, it is 
believed, to make failure unlikely and a general panic 
almost impossible, must be recognized, if the government 
is to do its proper work, unless we can say that the means 
have no reasonable relationship to the end.” * 


C. Conclusions 
1. General Purposes and Intendments 


Banking is no longer considered merely a private busi- 
ness. Because of the intimate relation which the banking 
business bears to the fiscal and currency policies of the 


sovereignty, it has long been recognized as a proper sub- 
ject for legislative control. It is deemed to be a quasi- 
public business and the necessity for stricter governmental 
regulation has been accentuated during recent years. It 
involves public interest of great import. In fact, so 
great is the public interest that the stability of the bank- 
ing system determines, to a large extent, the economic 
prosperity of the country. 

Admittedly, the federal government is not vested with 
the police power possessed by the states and therefore 
federal deposit insurance can not be supported as an 
exercise of the police power which formed part of the 
basis of the opinion of Justice Holmes in the case of 
Noble State Bank v. Haskell. However, it is well estab- 
lished that the federal government has all the attributes 
of sovereignty within the scope of its constitutional 


83 Cf., Gundling v. Chicago, 177 U. S. 183, 20 Sup. Ct. 633, 44 L. ed. 
725 (1900). 
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powers. Moreover, the federal government is vested with 
power, tantamount to the police power of the states, inso- 
far as it concerns federal activities which have been ad- 
judged to be within the jurisdiction of the national gov- 
ernment. 

Having created the National Banking system in 1864 
and supplemented it with the Federal Reserve system in 
1913, Congress cannot be denied the power to enact the 
measures which it deems necessary to preserve and protect 
those instrumentalities. Since the state guaranty acts were 
upheld as a reasonable exercise of the police power of 
the states by the courts of last resort in the states in 
which their validity was attacked, and, since they were 
also sustained by the Supreme Court of the United States 
on similar grounds, it is reasonable to conclude that the 
federal act is also a valid exercise of the federal power 
to preserve the system of banking and currency, which 
Congress, acting within the admitted scope of its powers, 
has seen fit to establish. 

The statement that the power to create carries with it 
the power to preserve, so often repeated by the Court, 
shows that the highest tribunal recognizes the power of 
the federal government to provide for the protection of 
depositors in banking institutions, if Congress, in its wis- 
dom, deems such legislation essential to the proper func- 
tioning of the instrumentalities of the federal govern- 
ment in the conduct of its fiscal affairs and currency 
system. 

A careful consideration of the foregoing material leads 
to the conclusion that there can be no doubt but that 
Congress has the power to create and maintain a banking 
system, to adopt such measures as it deems necessary “to 
remove all obstacles” to its safe and effective operation. 
Therefore, since Congress has deemed deposit insurance 
to be a measure of safety and protection for the federal 
banking and currency system, a method of eliciting con- 
fidence of bank depositors, and a plan of stabilizing the 
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national banking structure, the constitutionality of the 
Act can not be denied. 


2. Assessment Provision 


It appears that the deposit insurance assessment is more 
nearly analogous to a charge or a fee than to any other 
form of taxation because of the purpose for which it is 
levied and the manner in which it is collected. However, 
as has been pointed out, when considered solely from the 
standpoint of form, it could be classified as an excise tax. 

Whether the assessment is an excise tax, or is merely 
a special assessment or fee in the nature of a tax, and not 
a tax at all, is immaterial. If it is an excise tax it should 
be sustained even though discriminatory, since the dis- 
crimination is not palpably arbitrary and rests upon some 
reasonable consideration of policy.* If it is a special 
assessment or a fee it should be upheld even though the 
insurance benefits received by the contributors are found 
to be disproportionate to the amount paid, since it can 


not be shown that any contributor does not receive some 
benefit.” 


Application of the principles established by the Su- 
preme Court of the United States and the courts of last 
resort of the various states refutes the objections referred 
to earlier herein and supports the conclusion that the de- 
posit insurance assessment is a valid exaction from all 
banks which are insured in accordance with the provi- 
sions of the Act under which the assessment is levied for 
the reason that: 

(1) in view of all existing circumstances the basis for 
computing the assessment is an equitable method of rais- 
ing sufficient revenue to support the deposit insurance 
plan which itself is a reasonable exercise of the power 
of the federal government to preserve and protect the 


84 State Board of Tax Commissioners v. Jackson, supra note 54. 
85 Clyde Mallory Lines v. Alabama, supra note 74. 
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banking and currency system which Congress has estab- 
lished ; 

(2) the assessment is not discriminatory even though 
the rate per thousand dollars of insured deposits is sub- 
stantially higher for certain insured banks than for other 
insured banks because there are many direct benefits, 
other than the actual amount of insurance protection re- 
ceived, which accrue to the banks which are required to 
pay the higher rate per thousand dollars of insured de- 
posits, and even if the assessment is adjudged to be dis- 
criminatory, it is not so palpably arbitrary, capricious 
or discriminatory as would render it invalid under the 
principles heretofore announced by the Court; 

(3) the assessment does not deprive the stockholders 
of an insured bank of property without due process of 
law because it bears a direct relation to the benefits con- 
ferred by the Act by allaying the fears of the great mass 
of depositors and thereby stabilizing the entire banking 
system which is a real benefit to each contributor; 


(4) the assessment is not a direct tax, which must be 
apportioned to conform with Article I, section 9, clause 
4, of the Constitution of the United States, but on the 
contrary, is an exaction in the nature of a special assess- 
ment of fee in payment of benefits inuring to each insured 
bank and to the banking system as a whole. 
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EDITORIAL NOTES 


DovusLE DoMICILE 


Because of the litigation of the Dorrance estate, Haavik v. Alaska 
Packers’ Association, and Commonwealth v. Rutherford in recent 
years, the thought has been suggested that it is now possible to have 
a situation of double domicile for the purpose of taxation. With re- 
spect to the Dorrance case, some have thought that perhaps the 
Supreme Court considered domicile to be sufficiently established both 
in New Jersey and in Pennsylvania, and therefore that double taxa- 
tion on the basis of double domicile was justified. It is pertinent to 
remark that the CoNstiTruTION does not actually forbid double 
taxation. But it does present the idea of national citizenship and 
of persons being entitled to the benefit of citizenship of the entire 
nation, as in Article IV, section 2 and in the Fourteenth Amendment, 
section 1. 

Dorrance was a resident of New Jersey until 1925, at which time 
he bought a large estate in Radnor, Pennsylvania. Personal effects 
were removed to Pennsylvania. The New Jersey home was retained 
and occupied by his mother and sister and a room reserved there 
for the deceased and his wife when they visited or he went there on 
business. Dorrance and his immediate family apparently made the 
Pennsylvania estate their home for the general purposes of life; for 
example, the children went to school from there, they entertained 
there, and one of his daughters married in the Radnor church. 
Throughout, the deceased sought to identify himself as a resident 
of New Jersey so as to retain 100% of the stock he owned in the 
Campbell’s Soup Company for his children, which he could do in 
New Jersey but not in Pennsylvania, and to save on annual taxes. 
These matters were discussed with his attorney who assured him that 
a “domicile was a matter of intention.” In his will he stated that he 
was a New Jersey resident. 

The Supreme Court of Pennsylvania’ held, that for inheritance 
tax purposes Dorrance was domiciled in Pennsylvania for the reason 
that the declarations of a man to the effect that he desires to retain 
a domicile of choice in one state will not prevail over the intention to 
make a new home manifested by an actual removal to the new resi- 
dence, particularly where the wish to retain the old domicile is colored 
by the motive of regulating his affairs after death in a way not 


1In re Dorrance’s Estate, 309 Pa. 151, 163 Atl. 303 (1932). 
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permitted by the laws of the state to which he removed, and is also 
bound up with the purpose of avoiding payment of substantial taxes 
on property. In other words, if a person develops a situation in a 
new state so that his real home is there he cannot hold on to a 
domicile in the old state. Writ of certiorari was denied by the United 
States Supreme Court.” 

The New Jersey® court held that for inheritance tax purposes Dor- 
rance had never lost his legal domicile in New Jersey, that the Penn- 
sylvania court was without jurisdiction to levy a transfer inheritance 
tax on the intangible personal property of his estate, and that the 
assessment there was illegal and invalid. Further, it was held that 
the decision of the Pennsylvania court was in nowise binding on 
the courts or tax commissioners of New Jersey, and that New Jersey 
had the right and the sole right to levy a transfer inheritance tax 
on the intangible personal estate. The basis of this decision seems 
to be the finding as a fact that Dorrance never intended to abandon 
his New Jersey home, that he always intended to return there, and 
therefore mere residence in Pennsylvania did not cause the acquisi- 
tion of a domicile there. Petition for writ of certiorari was denied by 
the United States Supreme Court.‘ 

Attorneys for the Dorrance estate sued in federal court in an 
attempt to enjoin the collection of the New Jersey tax, contending 
that the Pennsylvania judgment was in rem and bound New Jersey 
although the New Jersey authorities were not parties to that litiga- 
tion; that the New Jersey courts and administrative authorities, in 
refusing to give effect to the Pennsylvania judgment holding that 
Dorrance was domiciled in the latter state violated the full faith and 
credit clause of the ConsTiTUTION; and that if they construed the 
New Jersey Transfer Inheritance Tax Act as applying to intangible 
property the situs of which was outside New Jersey, they violated 
the due process and equal protection clauses of the Fourteenth 
Amendment. The federal district court refused to stay the pro- 
ceedings in the New Jersey courts for the collection of the tax. This 
action was sustained by the Supreme Court® on the ground 
that § 265 of the Judicial Code prohibiting the granting by any 
federal court of an injunction to stay proceedings in any state court 
of a state, embraced all steps taken in a state court to collect a 
judgment, including not only execution but ancillary proceedings in 


as Dorrance v. Pennsylvania, 288 U. S. 617, 53 Sup. Ct. 507, 77 L. ed. 990 
933). 


3 In re Dorrance, 115 N. J. Eq. 268, 170 Atl. 601 (1934). 
* Dorrance v. Martin, 298 U. S. 678, 56 Sup. Ct. 949, 80 L. ed. 1399 (1936). 
5 Hill v. Martin, State Tax Commissioner, together with Dorrance v. Martin, 
State Tax Commissioner, 296 U. S. 393, 56 ‘Sup. Ct. 278, 80 L. ed. 293 (1935). 
6 
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the court which rendered the judgment or some other; and it gov- 
erned privies to the case in the state court as well as the parties. 

Prior to the Dorrance litigation, the Supreme Court in Haavik 
v. Alaska Packers’ Association ® had unsettled the notion that local 
domicile was a jurisdictional essential of a poll tax by holding valid 
an Alaskan tax of this nature imposed on non-resident fishermen 
working for some four months consecutively in the Territory, the 
tax being collected from the fishermen’s employer.’ This case indi- 
cates that the old doctrine that a poll tax can be levied only at the 
domicile is no longer controlling and allows a sojourn tax. The argu- 
ment used to sustain an in personam poll tax could easily be used 
to sustain a tax on intangibles. 

In Commonwealth v. Rutherfoord® it was held that a married 
woman, living with her husband on amicable terms, is permitted to 
acquire a domicile in another state separate from her husband’s domi- 
cile. This case seems to indicate the further breaking down of the idea 
of a single domicile since it does away with the common law fiction 
that the entity of the wife is merged in that of the husband; that 
the relation genders unity; that they are one and that one is the 
husband; that the domicile of the husband is the domicile of the wife; 
and again opens the door to the conception of double domicile. Of 
course, in this case there were two persons actually, not a double 
domicile for one natural person. 

This writer is of opinion that the apparent trend indicated above 
is a false lead. It is believed that the resultant double taxation in 
the Dorrance case could have been avoided. Haavik v. Alaska Pack- 
ers’ Association should be limited to a poll tax and not extended to 
personal property tax since the idea of poll tax only at domicile may 
be said to be reciprocal between the States. Further, Alaska being a 
Territory, the tax in this case was a federal tax in a sense, so it 
does not offend our ideas concerning unconstitutionality of double 
taxation so much as it would were it a State. We are used to double 
taxation here. Commonwealth v. Rutherfoord should be considered 
simply to be another recognition of the emancipation of married 
women. In other words, a person still can have only one domicile 
for any particular purpose. 

The difficulty of taxation by two states, as in the Dorrance litiga- 
tion, was obviated in Matter of Trowbridge,® in which there was an 


6 263 U. S. 510, 44 Sup. Ct. 177, 68 L. ed. 433 (1923), noted in (1924) 10 Va. 
L. Rev. 644. 


7 MAGUIRE AND MacILL, CASES ON TAXATION (1937) 315. 
8 160 Va. 524, 169 S. E. 909 (1933). 
9 266 N. Y. 283, 194 N. E. 756 (1935). 
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action in New York to determine for purposes of state inheritance 
taxation the domicile of the decedent who was domiciled either in 
New York or Connecticut. The State of Connecticut petitioned for 
and was granted leave to intervene in the New York proceeding with 
the understanding that it would be bound by the decree to be en- 
tered.° However, that interpleader is not the complete solution of 
the problem is indicated by Wooster County Trust Co. v. Riley™ 
where it was held that state taxing officials seeking through judicial 
proceedings to assess a succession tax on intangible property in 
pursuance of laws of their State, which impose the tax only if the 
deceased was domiciled therein at death, can not constitutionally be 
interpleaded in a federal court with tax officials of another State 
likewise claiming the domicile and the right to tax, in order that the 
federal court may determine which state is in fact domiciliary and 
enjoin taxation in the other state, for the purpose of avoiding double 
taxation. The reason behind this holding is that such a suit is in 
effect against the State, forbidden by the Eleventh Amendment. 

By the decisions in Farmers Loan and Trust Company v. Minne- 
sota*® and Safe Deposit and Trust Company of Baltimore v. Vir- 
ginia’® the Supreme Court became committed to the proposition that 
double taxation on the same property by different states was in 
violation of the due process clause of the Constitution. It was held 
in First National Bank of Boston v. Maine** that shares of stock, 
like other intangibles, constitutionally can be subjected to a death 
transfer tax by one state only. Though Schuylkill Trust Company 
v. Pennsylvania allowed a state to impress a local character on 
stock of corporations created under the laws of that state for the 
purpose of a property tax, it seems logical to say that First National 
Bank of Boston v. Maine remains true as to inheritance taxes. Since 
only the state of domicile can levy a death tax on intangibles,’* these 
cases raise then, the question of what court is to determine the de- 
cedent’s domicile?” 

Since a decree rendered without jurisdiction is void,’* a state is 
not bound under the full faith and credit clause to recognize the 


10 CHEATHAM, DOWLING, AND GooprRICH, CASES AND OTHER MATERIALS ON 
ConrF.ict or Laws (1936) 629. 

11 302 U. S. 292, 58 Sup. Ct. 185, 82 L. ed. 192 (adv. op.) (1937). 

12 280 U. S. 204, 50 Sup. Ct. 98, 74 L. ed. 371 (1930). 

13 280 U. S. 83, 50 Sup. Ct. 59, 74 L. ed. 180 (1929). 

14 284 U. S. 312, 52 Sup. Ct. 174, 76 L. ed. 313 (1932). 

15 302 U. S. 506, 58 Sup. Ct. 295, 82 L. ed. 291 (1938). 

16 Blodgett v. Silberman, 277 U. S. 1, 48 Sup. Ct. 410, 72 L. ed. 749 (1928). 

17 Harper, Final Determination of Domicil in the United States (1934) 9 
Inv. L. J. 586. 

18 GooprIcH, ConFLict oF Laws (1927) § 201. 
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decree of another state adjudging an inheritance tax where such 
decree is based on a finding of domicile. Each state can deny that 
others have jurisdiction because each may find the deceased domiciled 
therein. A finding of domicile is dependent upon such varying factors, 
that by giving weight to some and denying it to others, contrary 
opinions can appear to be quite logical.*® So it would seem that, 
where there is a probability of double taxation because of findings 
of “double domicile,” the state courts are not the proper ones to 
determine domicile. If the Supreme Court is to achieve consistency 
in its opinions on double taxation, it seems that it must adopt the 
reasoning that since domicile is a jurisdictional fact, a question of 
due process is squarely presented by every dispute and federal 
adjudication is necessary. But it may be remarked here that con- 
sistency is not a sine qua non of the law.” 

It has long been thought that jurisdiction to impose death taxes 
parallels jurisdiction to administer the estate of a decedent. Further, 
it has been supposed that jurisdiction to administer the estate follows 
domicile. Consideration of the case which follows indicates that these 
conceptions are still dominant at the present day. 

In Texas v. Florida** now before the Supreme Court, the question 
of determination of domicile and therefore the right to impose a death 
tax on intangibles is squarely presented. This being a controversy 
between sovereign States, the Supreme Court has original jurisdiction 
and its decision should lay at rest the spectre of “double domicile.” 
Because of the importance of this case a somewhat detailed state- 
ment of the facts is justified. 

“The decedent, Edward H. R. Green, was born in England; reared 
and educated in Vermont, Massachusetts, and New York; in early 
manhood he adopted Texas as his domicile of choice and lived there 
for twenty years; married in Illinois and thereafter lived with his 
wife in domestic establishments in New York, Massachusetts, and 
Florida; maintained a business office in New York for twenty-five 
years preceding his death; declared in his will and legal documents 
and consistently maintained up to the time of his death that Texas 
was his legal residence ; died in New York and was buried at Bellows 
Falls, Vermont, where his parents were interred, after services con- 
ducted at Round Hills, Massachusetts.” 2? 

The state courts of Texas, Florida, New York, and Massachusetts 
each determined that Green was domiciled there. Each state asserted 


19 Note, Dorrance’s Estate: Conflicting Adjudications of Domicil (1932) 81 
U. or Pa. L. Rev. 177. 

20 Supra note 19. 

21 300 U. S. 643, 668, 57 Sup. Ct. 610, 81 L. ed. 858 (1937). 

22 Texas v. Florida. REporT OF THE SPECIAL MASTER, (1938) 48. 
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a lien on the intangibles wherever located. All the physical evidences 
representing intangible property were physically outside of Texas, 
Florida, and Massachusetts. There was not enough property of the 
estate within the jurisdiction of these latter states to satisfy the death 
taxes claimed. The federal estate tax had been paid, but the residue 
of the estate was insufficient to meet the claims of all states which 
attempted to levy death taxes. All of the states named are parties to 
this suit, none has become or will consent to become a party to any 
proceeding in the courts of any of the other states,?* which precludes 
the settlement of the controversy by interpleader as was done in 
Matter of Trowbridge,** supra. 

The Supreme Court being committed to the proposition that in- 
tangibles constitutionally can be subjected to a death transfer tax 
in one State only—the State of owner’s domicile—except where such 
intangibles had acquired a definite situs in another jurisdiction,”® 
and there being no assertion such a situs for the purpose of death 
taxes had been or could be acquired, the issue raised was simply the 
determination of Green’s domicile at the time of his death. A Special 
Master was appointed in this case.2* His report, in which he reached 
the conclusion that in fact and in law Green was domiciled in Massa- 
chusetts, and in Massachusetts only has been submitted to the Su- 
preme Court.?7 Exceptions have been filed by Texas, Florida, and 
New York, and the case is to be heard on oral argument during the 
current term of the Court. 

In the instant case, the views of Texas are that a person can be 
domiciled in but one place; an established domicile is never gone until 
a new one is acquired; and where a person leaves the state in which 
he has had his domicile, with the intention of acquiring a domicile in 
another state, he still retains his original domicile until he actually 
sets foot in the latter state with the intention of remaining. The de- 
fendants, Florida, New York, and Massachusetts, relied on the def- 
inition of “home” as distinguished from residence or dwelling place 
as given in the RESTATEMENT OF THE Law oF ConFLict oF Laws, 
“A home is a dwelling place of a person, distinguished from other 
dwelling places of that person by the intimacy of the relation between 
the person and the place,” ** and accepted the factors listed in the 


23 [bid. 

24 Supra note 9. 

25 First National Bank of Boston v. Maine, supra note 14. See also First 
ia Corp. v. Minnesota, 301 U. S. 234, 57 Sup. Ct. 677, 81 L. ed. 1061 

26 301 U. S. 671, 57 Sup. Ct. 935, 81 L. ed. 1333 (1937). 

27 November 5, 1938. 

28 § 13. 
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RESTATEMENT as important in determining home.*® All of the de- 
fendants insisted that the permanent home of the deceased at the 
time of his death was his domicile regardless of the past.*° Florida 
accepted the following definition: 


Domicile answers very much to the common meaning of our 
word home, and where a person possesses two residences, the 
phrase “he made the latter his home” would point out that to 
be his domicile.** 


The Special Master followed both methods of analysis suggested 
and found that they lead to the same result,** that Massachusetts was 
Green’s domicile for the purpose of death taxes on intangibles and 
that only Massachusetts was the domicile for that purpose. It is pre- 
dicted that the report of the Special Master will be approved, and that 
this case will reaffirm the law that every person has but one domicile 
for one particular purpose. 

Perhaps in its decision of this case the Supreme Court will recog- 
nize that a question of due process if squarely presented whenever 
there is the probability of double taxation because of conflicting ad- 
judications of domicile, and will indicate that federal adjudication may 
be had at the suit of individuals or that decisions of state courts will 
be reviewed when this constitutional question of due process is so 
presented. Otherwise, the problem of the protection of an estate 
having assets within the jurisdiction of each of two or more states 
which are sufficient to meet the claims of those states will remain un- 
solved unless § 265 of the Judicial Code be repealed. The possibility 
of such repeal is remote, however. 

Since our conclusion is that there cannot be a situation of double 
domicile for the purpose of death taxes, gquare: What is the explana- 
tion of the result reached in the Dorrance case? One explanation is 
that the case was improperly handled by the attorneys for the estate. 
They initiated the action in New Jersey by filing the will for probate 
there, affirming that to be the decedent’s domicile. When later they 
denied that New Jersey was the domicile, the argument was not per- 
suasive. Had suit been brought in a federal court before any proceed- 
ings had been commenced against the estate in the Pennsylvania 
courts, perhaps the Pennsylvania officials could have been enjoined. 
It has been suggested that criticism of the Supreme Court for its ap- 
parent failure to follow its line of decisions culminating in First Na- 


29 § 13, comment c. 

30] Beare, Conriicr oF Laws (1935) § 19.2. 
81] PuHittrmore, Law or Domicit (1847) 18. 
32 Ibid note 22. 
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tional Bank of Boston v. Maine ** is unjustified, for where a decedent 
has attempted to defeat the tax laws of the state in which he lived 
by claiming another state as his domicile, and where the states in- 
volved settle the problem by their local laws with the result that the 
ultimate decision seems to work a hardship on the estate, the Court 
may conscientiously leave the estate where it lies.** Perhaps “He 
who seeks Equity should do Equity” is more than a platitude after all. 


Matcoitm D. SYLVESTER. 


INVOLUNTARY EXPATRIATION OF MINOR CHILDREN 


Prior to July 27, 1868, there was a conflict of opinion in the United 
States on the question whether a citizen of this country, or of any 
country, could as a matter of right, of his own volition effectively re- 
nounce his allegiance and become a naturalized citizen of another 
nation thereby divesting himself of his original citizenship.t This 
problem was of particular importance in the United States because 
of the large numbers of immigrants who desired to make this country 
their home and sever the bonds tying them to the state from which 
they came, and because of the problems arising when the state from 
which they came sought to impose on them the performance of the 
duties of citizenship. The cases of immigrants who had become natu- 
ralized as citizens of the United States naturally led to action in this 
country to provide a legal basis for denying the right of the foreign 
state to prosecute such claims against these persons. Congress, by 
an Act of July 27, 1868,” effectively stated the attitude of the United 
States in such matters by declaring that there was a right of expatria- 
tion and that it was a right inherent in all persons. Unfortunately, 
the Act was only a declaration of principle and did not undertake to 
define expatriation or state when or how expatriation was completed. 
It was not until the Act of March 2, 1907,° that expatriation was pro- 
vided for by statute. The Act referred to was based upon the recom- 
mendation of a Special Committee appointed by the Secretary of 
State, pursuant to a Joint Resolution of Congress, to report on the 
subject of “Citizenship, Expatriation and Protection Abroad.”* It 
provides in section 2, paragraph 1: 


That any American citizen shall be deemed to have expatriated 
himself when he has been naturalized in any foreign state in con- 


33 Supra note 14. 
84 [bid. note 19. 
13 Moore, Dicest oF INTERNATIONAL LAw (1906) §§ 431-439. 
215 Stat. t 223 (1868), 8 U. S.C. Ady (1934). 
°34 Stat. 1228 (1907), 8U.S §17 (1934). 
4H. R. Doc. No. 326, 59th Pa: i Sess., Ser. No. 5175. 
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formity with its laws, or when he has taken an oath of allegiance 
to any foreign state. 


Prior to the enactment of the Act of March 2, 1907, and since 
that date, the government of the United States has concluded treaties 
with various foreign countries concerning naturalization.’ The pur- 
pose of these treaties was to provide an effective solution of the diffi- 
culties arising from the conflicting demands of the various states 
alluded to in the preceding paragraph, by setting forth the conditions 
under which the signatory powers would recognize a change in citi- 
zenship.® Particularly, the treaties provided for a recognition by 
each party that a citizen of one country, who became naturalized in 
the other in accordance with its laws, had effectively lost his original 
citizenship. <A typical treaty of this sort is the Convention between 
the United States of America and Sweden and Norwary, signed May 
26, 1869.7. Articles I and III of the Convention provide as follows: 


Article I 


Citizens of the United States of America who have resided in 
Sweden or Norway for a continuous period of at least five years, 
and during such residence have become and are lawfully recog- 
nized as citizens of Sweden or Norway, shall be held by the 
the Government of the United States to be Swedish or Nor- 
wegian citizens, and shall be treated as such. 

Reciprocally, citizens of Sweden or Norway who have resided 
in the United States of America for a continuous period of at 
least five years, and during such residence have become natu- 
ralized citizens of the United States, shall be held by the Gov- 
ernments of Sweden and Norway to be American citizens, and 
shall be treated as such... . 


Article III 


If a citizen of the one party, who has become a recognized 
citizen of the other party, takes up his abode once more in his 
original country and applies to be restored to his former citizen- 
ship, the Government of the last named country is authorized to 
receive him again as a citizen on such conditions as the said 
Government may think proper. 


Article III of the Protocol to this Convention provides: 
Relating to the Third Article of the Convention. 


5 Belgium, 16 Stat. 747 (1869); Great Britain, 16 Stat. 775 (1870); Norway 
and Sweden, 17 Stat. 809 (1871); Denmark, 17 Stat. 941 (1873); Haiti, 33 
Stat. pt. 2, 2101 (1904); Salvador, 35 Stat. pt. 2, 2038 (1908); Portugal, 
35 Stat. pt. 2, 2082 (1908); Honduras, Uruguay, Peru, Brazil, Nicaragua and 
Costa Rica, 37 Stat. pt. 2, 1653 (1909) ; Bulgaria, 43 Stat. pt. 2, 1759; Czecho- 
slovakia, 46 Stat. pt. 2, 2424 (1929). 

6 BorCHARD, DiPLoMATIC PROTECTION oF CiT1zENS ABROAD (1915) 590-591. 

717 Stat. 809 (1872). 
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It is further agreed that if a Swede or Norwegian, who has 
become a naturalized citizen of the United States, renews his 
residence in Sweden or Norway without the intent to return to 
America, he shall be held by the Government of the United 
States to have renounced his American citizenship. 


The intent not to return to America may be held to exist when 
the person so naturalized resides more than two years in Swe- 
den or Norway. 


It will be readily seen that little difficulty in the operation of the 
various treaties and the Act of March 2, 1907, was likely to be en- 
countered where the act of expatriation, that is, the acquisition of 
foreign citizenship by naturalization, was the act of the individual 
concerned or the results of acts performed by him to achieve that 
objective. However, two recent cases, arising in the lower federal 
courts, have presented the problem of the effect on the United States 
citizenship of a minor acquiring foreign citizenship through the natu- 
ralization of his parents. 

In U. S. v. Reid,® Arla Marjorie Reid was born in the United 
States on March 31, 1901. Two or three years later she was taken 
by her parents to Canada, in which country her father became 
naturalized in 1907, while she resided with him. Under the laws of 
Canada then in force she became a naturalized Canadian citizen at 
that time.® Subsequently, but prior to September 22, 1922, she 
was married to a Canadian citizen. She proceeded to the United 
States after attaining majority and sought repatriation under a statute 
facilitating the naturalization of women who had lost their American 
citizenship by marriage to aliens.*° It was contended by the govern- 
ment, in opposing her petition, that she was ineligible to receive the 
benefits of the statute, upon the ground that she was not an Amer- 
ican citizen at the time of her marriage. It was also contended that 
she had lost her American citizenship by reason of her acquisition 
of Canadian citizenship, which acquisition the Government of the 
United States was bound to recognize because of the provisions of 
a treaty between the United States and Great Britain. On appeal 
the Circuit Court of Appeals for the Ninth Circuit reversed an order 
of the District Court admitting Mrs. Reid to citizenship, holding she 


873 F. (2d) 153 (C. C. A. 9th, 1934), cert. den. 299 U. S. 544, 57 Sup. Ct. 9. 
81 L. ed. 401 -. because petition not filed hg time. For comments see: 
(1934) 34 Con. L. Rev. 1366; (1935) 19 Minn. L. Rev. 589; (1935) 13 Nesr. 
L. Butt. 406; (1935) "33 Micu. L. Rev. . 1271; (1936) 30 Am. J. Int. L. 649; 
and (1937) 14N. Y. ULL. Q. 404. 

® § 26, ch. 113 Rev. Stat. of Canada (1886). 

10 Act of September 22, 1922, 42 Stat. 1021 (1922), as amended July 3, 1930, 
46 Stat. 854, 8 U. S.C. 369 (1922). 

11 16 Stat. 775 (1870). 
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acquired Canadian citizenship by the naturalization of her father and 
thus lost her American citizenship, with the result that she did not 
come within the terms of the statute under which she sought re- 
patriation. 

In Perkins v. Elg,’* Marie Elizabeth Elg was born in the United 
States on October 2, 1907. Her father, a native of Sweden, had 
emigrated to the United States and had become naturalized as a citi- 
zen of the United States on September 24, 1906. In 1911, Miss Elg 
was taken by her mother to Sweden, where her father joined them 
in 1922. The parents have continued to reside in Sweden but Miss 
Elg returned to the United States in 1929 upon a passport issued by 
the American Consul at Goteborg, Sweden. Under the terms of 
the treaty between the United States and Sweden and Norway," a 
Swede who had become naturalized as a citizen of the United States 
and subsequently renewed residence in Sweden, without the intent 
to return to the United States, shall be held by the government of 
the United States to have renounced his American citizenship. Under 
the laws of Sweden, Miss Elg’s father reacquired Swedish nationality 
after two years’ residence there, in 1924.** Although the translation 
and interpretation of the Swedish law were disputed in the litigation 
which followed, the view was adopted for the purposes of the case, 
that Miss Elg acquired Swedish citizenship as a result of her father’s 
reacquisition thereof while she was a minor residing with him. The 
facts concerning Mr. Elg’s naturalization in Sweden having come 
to the attention of the Department of Labor, Miss Elg was advised 
that she was not lawfully in the United States as she had not been 
in possession of an immigration visa required by law of aliens. She 
was advised that she should depart the United States and that she 
would be given reasonable opportunity to adjust her status. The 
Department of Labor did not take action to effect her deportation but 
insisted upon the validity of its holding. Miss Elg then applied on 
July 16, 1936, for a passport as an American citizen but was refused 
such a document by the Department of State on the ground that she 
was not a citizen of the United States. On January 14, 1937, Miss 
Elg filed in the United States District Court for the District of Co- 
lumbia a bill of complaint naming as defendants the Secretary of 
Labor, the Acting Commissioner of Immigration and Naturalization, 
and the Secretary of State. She prayed for a judgment under the 


125 U. S. Law Week 1522, 6 idem 240, 385 (U. S. Ct. App. for the D. C.). 
1817 Stat. 809 (1872). 


14 Art. VIII of the Swedish Law on the Acquisition and Loss of Citizenship, 
dated October 1, 1894, as amended May 7, 1909, ConsuLtar STATUTE Book oF 
Sweven (1910) pp. 2-3. 
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Declaratory Judgment Act of June 14, 1934, as amended, declaring 
that she is a native born citizen of the United States and is entitled 
to all the rights and privileges of a citizen of the United States. She 
also sought to enjoin the Secretary of Labor and the Acting Com- 
missioner of Immigration and Naturalization from instituting and 
from continuing to prosecute proceedings to deport her, to enjoin 
the Secretary of State from making any statements to the effect 
that she is not a citizen of the United States, and from refusing to 
issue her a passport on the ground that she is not such a citizen. On 
appeal, the Court of Appeals for the District of Columbia affirmed 
the decision of the District Court, sustaining a motion to dismiss as 
to the Secretary of State and overruling it as to the Secretary of 
Labor and the Acting Commissioner of Immigration and Naturaliza- 
tion. The court held that even though Miss Elg became a naturalized 
Swedish citizen during her minority, she merely obtained dual citi- 
zenship, that upon attaining her majority she had the right to elect 
to retain her American citizenship by returning to the United States 
and that she had made such an election. The court also held that 
the doctrine of election followed from the fundamental rule that a 
natural born citizen of the United States retains his citizenship until 
he changes it himself in due form and voluntarily becomes a citizen 
of some other country. This change can neither be worked by the 
father nor by the sovereignty into which the child involuntarily is 
taken. Under the English and American doctrine the child himself 
acquires rights and owes fealty besides that which attaches to his 
father. Neither the Act of March 2, 1907, nor any other statute, 
has taken away or diminished those rights, and “it is doubtful, in- 
deed, if there is any power in Congress, in view of the provisions of 
the Fourteenth Amendment, to take them away.” Certiorari was 
granted by the Supreme Court on December 5, 1938.*® 

The Supreme Court of the United States in the historic Wong 
' Kim Ark case" carefully reviewed the law of the United States with 
regard to the acquisition of citizenship and pointed out that, under 
the terms of the Fourteenth Amendment to the Constitution, a per- 
son born in the United States is born a citizen and that Congress 
has no power to “restrict the effect of birth.” However, a noted 
authority on Citizenship Law recently pointed out: 


The provisions of the Fourteenth Amendment that “All per- 
sons born or naturalized in the United States and subject to the 
jurisdiction thereof are citizens of the United States” was in- 
tended to settle questions concerning the citizenship of certain 


156 U. S. Law Week 385. 
16 169 U. S. 649, 703, 18 Sup. Ct. 456, 42 L. ed. 890 (1898). 
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classes of persons in the United States. It does not lay down, 
either expressly or by implication, a rule concerning loss of na- 
tionality in the cases of persons residing abroad. In particular, 
it does not say or imply that loss of nationality in cases of 
naturalized citizens who have returned to reside in the foreign 
state from which they came must be governed by precisely the 
same rules which govern loss of nationality in cases of native 
citizens of the United States who do not possess and have never 
possessed the nationality of a foreign state. The Constitution 
is to be regarded as a reasonable chart of government which 
takes into account the multiform situations and conditions to 
which laws are to be applied.*? 


The Court in the Wong Kim Ark case also expressly did not rule 
upon the point involved in the Reid case and the Elg case, for it 
said: *® 
. . . the Amercian citizenship which Wong Kim Ark ac- 
quired by birth within the United States had not been lost or 
taken away by anything happening since his birth. No doubt 
he might himself, after coming of age, renounce his citizenship 
and become a citizen of the country of his parents, or of any 
other country. . . . Whether any act of himself, or of his par- 
ents, during his minority, could have the same effect, is at least 
doubtful. But it would be out of place to pursue that in- 


ie 2 + « 


In the case of U. S. ex rel. Baglivo v. Day,’® it was held that a 
native born citizen who has not reached the age of twenty-one years 
cannot renounce allegiance to the United States. In that case a 
minor had taken an oath of allegiance to a foreign power and would 
have been expatriated under the terms of section 2 of the Act of 
March 2, 1907,?° had he been an adult. 

The argument that the statement of the Supreme Court in the 
Wong Kim Ark case to the effect that Congress has no power to 
restrict the effect of birth, is authority for denying the power in 
Congress to provide for expatriation, is effectively overcome by 
various decisions upholding the power, both as an adjunct to the 
specific grant of power in Congress by the provisions of the Con- 
stitution and as a necessary power to the exercise of sovereignty by 
the United States.2* But, it has been urged that the Reid case and 
Elg case are distinguishable in that the persons involved were not 
voluntarily naturalized. The concept that expatriation is essentially 


17 Flournoy, Proposed Codification of Our Chaotic Nationality Laws (1934) 
20 A. B. A. J. 780, at 782. 

18 U. S. v. Wong Kim Ark, supra note 16, at 704. 

1927 F. (2d) 44 (S. D. N. Y. 1928). 

20 Supra note 3. 

21 (1937) 14 N. Y. U. L. Q. 404, 405 notes 12-16. 
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the result of the jointure of will and action to lose citizenship would 
appear to require some intent or desire to lose citizenship as a 
necessary prerequisite to its accomplishment. Several early cases 
support this view, but the case most cited for it, Mackenzie v. Hare,”* 
upon close examination indicates that the intent necessary may be 
implied rather readily. That case involves section 3 of the Act of 
March 2, 1907, mentioned above, which provided for the loss of 
citizenship by an American woman who married an alien. The 
plaintiff urged that the law was unconstitutional as providing for 
involuntary expatriation in a manner other than as punishment for 
a crime. The Court ruled, in part: 


As a government the United States is invested with all the 
attributes of sovereignty. As it has the character of nationality, 
it has the powers of nationality, especially those which concern 
its relations and intercourse with other countries. We should 
hesitate long before limiting or embarrassing such powers. But 
monition is not necessary in the present case. . . . It may be 
conceded that a change of citizenship cannot be arbitrarily im- 
posed, that is, imposed without the concurrence of the citizen. 
The law in controversy does not have that feature. . . . Mar- 
riage is as voluntary and distinctive as expatriation and its con- 
sequences must be considered as elected. 


From this statement it would appear unlikely that any enactment of 


Congress providing for expatriation in a manner that is not an 
arbitrary imposition would be construed as in excess of its powers. 

However, neither the Act of March 2, 1907, nor the treaties con- 
cluded by this government with foreign states concerning naturali- 
zation expressly mention minor children. As was noted, the courts 
of the United States have held that a minor is unable to expatriate 
himself by his own act. An analogy is the legal incapacity of the 
minor in most legal relationships. Pursuing the common law fur- 
ther, it is also true that a minor’s domicile is changed by its parent’s 
acts; that a parent can bind a minor child in a contract relation, and 
that generally a parent is capable of acting for the child. Following 
that line of reasoning it can be argued that the naturalization of a 
minor child by the act of its parents is, for legal purposes, the act of 
the child and is binding upon him as though he were an adult. The 
Department of Labor and the Department of State have been guided 
by the opinion of the Attorney General in the case of Ingrid Therese 
Tobiassen,”* in the handling of cases of minors naturalized in a for- 
eign country as a result of their parents’ naturalization. This opinion, 


22 239 U. S. 299, 36 Sup. Ct. 106, 60 L. ed. 297 (1915). 
23 36 Ops. Att’y Gen. 535 (1932). 





646 THE GEORGE WASHINGTON LAW REVIEW 


having been approved in the Reid case and denounced in the Elg 
case, still serves as a basis for governmental action pending a ruling 
by the Supreme Court. 

In the absence of exact statutory provisions covering the cases of 
minors, the question seems to be one for a judicial ascertainment of 
policy. Why should the child be held to have been expatriated or 
why should he be considered a citizen? If the former seems more 
desirable there appears ample justification for holding the Act of 
Congress not to be so arbitrary as to be in excess of its powers. If 
the latter appears more desirable, it may be held that the failure to 
include minor children specifically in the terms of the Act or treaties 
necessarily excludes them from their operation.** In this connection 
a review of the considerations involved seems desirable. 

First, there is little doubt but that the facts of the Reid case and 
the Elg case caused great sympathy to be felt for the position of the 
particular litigants. The ladies in question greatly desired to retain 
American citizenship and were thoroughly American in all respects. 
They had both returned to the United States shortly after attaining 
majority and apparently intended to continue to live in this country 
and to perform the duties and obligations of United States citizenship. 
But, it is submitted that these are not typical cases. The experience 
of the government has been that the great majority of children treated 
as aliens as a result of the decision of the Attorney General in the 
case of Ingrid Therese Tobiassen** are the children of persons who 
have emigrated to the United States primarily to accumulate some 
measure of wealth. Having done so, they have returned to their 
country of origin, taking with them children born during the sojourn 
in the United States. The cultural and political background of these 
persons in the majority of instances is not American and in many 
cases is even inimical to the ideals of this country. The majority of 
such children are not interested in their American citizenship, except 
as a convenience in times of stress in their country of residence, or 
to use, in imitation of their parents, for the purpose of coming to 
this country to accumulate enough wealth to return to their country 
of residence and retire. 

Secondly, and of possibly greater importance, is the fact that an 
interpretation of the Act of March 2, 1907, and the naturalization 
treaties, which excludes minors from their operation, is to a great 
extent a nullification of the effects of the Act and treaties and a 
renewal of the problems sought to be solved by them. One of the 


24 Cf., (1935) 13 Nesr. L. Buty. 466; (1936) 30 Am. J. Int. L. 649. 
25 Supra note 23. 
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great problems sought to be solved by the treaties was that of military 
service obligations. Many foreign countries require military service 
of all males, and the men are usually called for military service while 
they are minors. Obviously, it is desirable that a person have but 
one nationality, if possible, else he may be subject to demands by 
both countries to which he owes allegiance.” If a person having 
American nationality and a foreign nationality is residing in that 
foreign country to which he also owes allegiance, this government 
cannot as a matter of right endeavor to assist him to evade the de- 
mands of that country for performance of the duties of citizenship. 
From the point of view of both countries concerned, it is desirable 
to dispense with dual nationality wherever possible. This country 
has insisted that minors acquiring American citizenship by reason 
of the naturalization of their parents in this country do lose their 
foreign nationality and are not possessed of dual citizenship.27 A 
holding that, in the converse case, an American child does not lose 
American citizenship, but merely acquires dual nationality, would 
be entirely inconsistent with that position and embarrassing to this 
government. 

Two cases** have been decided in the Supreme Court of Minne- 
sota and one recent case in the Supreme Court of New York,”* which 
involve this question. The Minnesota cases are in accord with the 
decision of the Circuit Court in the Reid case, while the New York 
case, decided after the Elg case and the Reid case, does not attempt 
to take a stand but finds expatriation on the particular facts on either 
theory. A recent enactment of Congress is of interest as indicating 
the view of the Legislature that the decision in the Reid case is the 
correct one.*° 


26 Flournoy, Dual Nationality and Election od 30 Yate L. J. 545, 701, 


at 707; Fehr, Plight of Dual Nationality (1935) 21 A. B. A. J. 673. 
_ 273 Moore, op. cit. supra note 1, § 472; For. Rel. 1910, 832. 


28 Ostby v. Salmon, 177 Minn. 289, 225 N. W. 158 (1929); Koppe v. Pfef- 
ferle, 188 Minn. 619, 248 N. W. 41 (1933). 


29 Matter of Helmes, N. Y. L. J. October 31, 1938. 


30 Act of June 25, 1938 (Private No. 751, 75th Cong. 3d Sess.) providing: 
Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, that in the administration of the immigra- 
tion laws, Albin H. Youngquist, a native born citizen of the United States 
who involuntarily lost his citizenship at the age of five years by reason of the 
naturalization of his father as a citizen of Canada, shall be held and considered 
to have been legally admitted to the United States for permanent residence. 
Section 2, notwithstanding any other provision of law, said Albin H. Young- 
quist may be naturalized as a citizen of the United States by filing a declara- 
tion of intention and taking the oath of allegiance in the manner prescribed in 
the naturalization laws before any court having jurisdiction of the naturaliza- 
tion of aliens. Semble, Act of July 13, 1937, ch 493, 50 Stat. pt. 2, 1030; § 334, 
76th Cong. Ist Sess., introduced January 5, 1939, by Mr. Borah. 
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It is submitted that the interests of the nation would be best served 
by an interpretation of the law as given in the Reid case. The solu- 
tion of the problem of dual nationality suggested in the Elg case, 
namely, by an election at majority, would be ineffective. There 
would be conflict, confusion and great doubt as to what constituted 
an election, how and when it must be made, and many other problems 
which could only be settled by further legislation and only effectively 
made operative after conclusion of new treaties with foreign coun- 
tries on the subject. The most feasible solution appears to be to 
hold the child expatriated by the act of the parent, but to adopt some 
legislative measure facilitating the naturalization of such a person, 
as has been done in the past in the cases of women who lost their 
American citizenship by marriage to aliens.** This would insure that 
children acquiring foreign citizenship in this manner, who really 
desire to be American citizens, could readily do so. It would pre- 
vent the abuse of American citizenship by persons whose only claim 
is their accidental birth in this country and who are aliens in all 
other respects. Joun O. BELL. 


Jurispiction To Divorce UNDER THE Fut, FAITH AND CREDIT 
CLAUSE 


Davis v. Davis,’ recently decided by the Supreme Court of the 
United States, constitutes another contribution to “one of the most 
baffling subjects of legal science, the so-called Conflict of Law.” ? 
Mr. Davis had made an application to the District Court of the Dis- 
trict of Columbia to set aside a decree of limited divorce granted to 
him in 1925 by that court, while he and his wife were living in that 
jurisdiction, on the grounds of his wife’s cruelty. His argument was 
that an absolute divorce obtained by him in Virginia in 1929 on the 
grounds of his wife’s continued desertion since 1925 (absolute di- 
vorce was not permitted in the District of Columbia at that time for 
either desertion or cruelty)*® had to be given effect in the District of 
Columbia by virtue of the full faith and credit clause of the United 
States Constitution.‘ The husband’s complaint in the Virginia court 
had alleged his residence in that state for the requisite period of one 


81 Supra note 10. 

1 Davis v. Davis, 59 Sup. Ct. 3, 83 L. ed. (adv. op.) 53 (U. S. 1938). 
2 Carpozo, THE PARADOXES OF LEGAL ScIENCE (1928) 67. 

8D. C. Cone, Title 14, § 63. 


4 CONSTITUTION OF THE UnitTeEp States, Art. IV, §1. “Full Faith and Credit 
shall be given in each State to the public Acts, Records, and judicial Proceed- 
ings of every other State.” 
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year.© His wife, however, filed a plea stating that she was only mak- 
ing a special appearance to contest the jurisdiction of the Virginia 
court because, she alleged, her husband was not a bona fide resident 
of Virginia, but had merely set up a fraudulent residence there in 
order to obtain a divorce. Thereupon there was argument and 
presentation of evidence by counsel for the parties on that specific 
point alone before a commissioner in chancery, to whom the question 
of the court’s jurisdiction was referred. To the commissioner’s re- 
port that the Virginia court had jurisdiction to hear and determine 
the cause, the wife took exceptions. After renewed argument by 
counsel and upon a consideration of the evidence, the Virginia court 
found that the petitioner-husband was a bona fide resident of Virginia 
for the requisite period and that it had jurisdiction of the “subject 
matter and of the parties.” It, therefore, overruled the exceptions 
and confirmed the report. After that no other pleadings were filed by 
the wife nor did she appeal, although she had signified a desire to 
do so. The Virginia court proceeded and granted the husband an 
absolute divorce by the terms of which the wife was denied alimony 
and divested of all rights in her husband’s property. The United 
States Court of Appeals for the District of Columbia refused rec- 
ognition to the Virginia decree because “it was necessary under 
Haddock v. Haddock that Virginia be the last matrimonial domicile 


of the parties or, if not, that the wife be subjected to the jurisdiction 


of the court below” either by personal service in the state or a 
voluntary general appearance. Neither condition was fulfilled in the 
opinion of the Court of Appeals. The Supreme Court of the United 
States reversed that decision. It held that although the wife had in 
her plea denominated her appearance a special one it was her conduct, 
not her words, which must determine that question. And since she 
had in fact appeared, not to call in question the jurisdiction of the 
Virginia court over her person’ but to put in issue facts necessary to 
give that court jurisdiction over the subject matter of the suit,’ her 


5Va. Cove 1936, § 5105. 
® Davis v. Davis, 68 App. D. C. 240, 96 F. (2d) 512 (1938). 


7 By such a view the Court seems to be placing its stamp of approval on 
those strict decisions holding that any step taken in a case by a defendant 
other than to object to the jurisdiction of the court over his person amounts 
to a general appearance. Long v. Newhouse, 57 Ohio St. 348, 49 N. E. 79 
(1897); Linton v. Heye, 69 Neb. 450, 95 N. W. 1040 (1903); Rogers v. 
Penobscot Mining Co., 28 S. Dak. 72, 132 N. W. 792 (1911). 

8 Questioning the good faith of her husband’s alleged domicile in Virginia 
was clearly a questioning of the Virginia court’s jurisdiction over the subject 
matter, for without bona fide domicile of at least one of the parties to the action 
the court of the forum is without jurisdiction of the matrimonial status 
which is the subject matter of every divorce suit. Andrews v. Andrews, 188 
U. S. 14, 23 Sup. Ct. 237, 47 L. ed. 366 (1903); Haddock vy. Haddock, 201 
U. S. 562, 26 Sup. Ct. 525, 50 L. ed. 867 (1906). 
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contest went to the merits of the cause and constituted a general 
appearance. Therefore, the determination of the existence of its 
own jurisdiction by the Virginia court is res judicata and may not 
be made the subject of a collateral attack in any other jurisdiction. 
The Court went ahead to say that since the wife here was the 
original marital wrongdoer,® the case was clearly distinguishable from 
Haddock v. Haddock*® (relied upon below), and “it would be un- 
reasonable to hold” that the husband’s domicil in Virginia was not 
sufficient to authorize a divorce entitled to full faith and credit in 
every state. 

Thus has the Supreme Court, after a long silence on the problem, 
directed its attention once again to the perplexing jurisdictional 
requirements for valid divorce. It is to be regretted, however, that 
because of the vagueness and obscurity of the language in the opinion 
almost all discussion of the case, when viewed in the light of the 
previous decisions in this field, must be based on conjecture as to 
when the Court has crossed the crepuscular line separating dicta 
from decision. 


Perhaps the most fertile source of difficulty is the latter part of 
the opinion where Mr. Justice Butler takes great pains to denominate 
the wife’s appearance in the Virginia court a general appearance de- 
spite her consistent reliance upon it as a special one.** It might be 
doubted whether the Court itself had much faith in this position. 


®In denominating the wife the marital wrongdoer, the Court unfortunately 
does not indicate what wrong it is referring to, that is, whether the wrong- 
doing was her cruelty on which the District of Columbia decree was based or 
whether it was her alleged desertion on which the Virginia decree was based, 
or both. For a discussion of what court decides the question of which spouse 
is the marital wrongdoer, see McClintock, Fault as an Element of Divorce 
Jurisdiction (1928) 37 Yate L. J. 564. See also the dissenting opinion of 
Mr. Justice Holmes in Haddock v. Haddock, supra note 8, at 628. Nor does 
the Court discuss the fact that the Virginia court, in finding the wife guilty 
of desertion, had before it the decree of judicial separation granted by the 
District of Columbia court while both spouses were domiciled in that juris- 
diction. 


10 Haddock v. Haddock, supra note 8. It will be recalled that in this 
famous case the parties had been living together in New York. The husband, 
in order to avoid his marital obligations, moved to Connecticut and established 
an admittedly bona fide domicil there. He then instituted divorce proceedings 
in a Connecticut court and though the wife, who had remained in New York, 
made no appearance and was only constructively served, he was granted 
a divorce by the Connecticut court. In an action against him in New York by 
his wife for a judicial separation and separate maintenance, he demanded that 
the Connecticut decree be given full faith and credit by the New York court. 
The refusal of the New York court to do so was upheld by the United States 
Supreme Court on the ground that the Connecticut court had jurisdiction of 
neither the wife’s person nor of the subject matter, t.e. the matrimonial 
domicil. Jurisdiction of at least one of those elements was necessary before 
the decree was entitled to full faith and credit under the Unitep States Con- 
STITUTION. 


11 Davis v. Davis, supra note 1, at 8. 
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Otherwise, it seems fair to ask, why did the Court concern itself 
with a detailed recitation of facts showing the husband to be the 
innocent spouse, and why was any trouble taken to distinguish the 
Haddock case on that ground? By the well-settled rule and even by 
dictum in the Haddock case itself a divorce granted at the domicil 
of either spouse with personal jurisdiction of the other, either by 
personal service or a general appearance, must be given full faith 
and credit.’* So the finding in the Davis case of what has been called 
a “constructive” general appearance’® by the wife makes it hard to 
find anything but dicta in that portion of the opinion given to dis- 
tinguishing the Haddock case on the grounds that here the wife was 
the marital. wrongdoer. 

It is important to consider the soundness of the ruling that the 
wife’s appearance made to contest the jurisdiction of the Virginia 
court over the subject matter, 7. ¢. the matrimonial res, constituted 
a general appearance on her part. The assertion in the wife’s plea 
that her appearance was special and made for the sole purpose of 
challenging jurisdiction is, of course, of no consequence if in fact, 
considering her plea and conduct together, it was not so limited.’ 
Equally true, however, is the general rule that a general appearance 
is an appearance for any purpose other than questioning jurisdiction.’® 
At no time did the wife in the instant case call in question any of 
the real merits of the divorce action as to her alleged desertion, and 
it is difficult to see how she can be said to have raised an issue on any 
facts other than those relating to the jurisdiction of the Virginia 
court over the subject matter of the action. Whether an appearance 
to contest jurisdiction of the court over the subject matter of a suit 
is a special or general one is a matter of conflict among the states,’® 
but Virginia appears to have sided with those jurisdictions which 


12 Cheever v. Wilson, 9 Wall. 108, 19 L. ed. 604 (U. S. 1869); see Haddock 
v. Haddock, supra note 8, at 570. 


' 18 Blair, Constructive General Appearances and Due Process (1928) 23 Itt. 
L. Rev. 119. 


14 Sugg v. Thornton, 132 U. S. 524, 530, 10 Sup. Ct. 163, 33 L. ed. 447 
(1889); Sterling Tire Corporation v. Sullivan, 279 Fed. 336, 339 (C. C. A. 
9th, 1922). 

15 Norfolk & O. V. Ry. Co. v. Consolidated Turnpike Company, 111 Va. 131, 
68 S. E. 346 (1910); writ of error dismissed in 228 U. S. 326, 33 Sup. Ct. 510, 
57 L. ed. 857 (1913); Bank of Horton v. Knox, 133 Iowa 443, 109 N. W. 
201 (1906); E. L. Rice & Co. v. Pike, 117 Ohio St. 527, 160 N. E. 90 (1927). 

16 That such an appearance is general was held in Isham v. People, 82 Colo. 
550, 262 Pac. 89 (1927); State ex rel. Bennett v. Industrial Commission, 50 
Ohio App. 269, 198 N. E. 56 (1935); and Public Service Commission of 
Wyoming v. Russell, 51 Wyo. 463, 68 P. (2d) 597 (1937). Contra: Abel v. 
Smith, 151 Va. 568, 144 S. E. 616 (1928); Mann v. Mann, 170 La. 958, 129 
So. 543 (1930) ; Robinson v. Glover, 60 S. Dak. 270, 244 N. W. 322 (1932) ; 
Armstrong v. Langmiur, 6 F. (2d) 369 (C. C. A. 2d, 1925); see 1 BEate, 
ConFLict oF Laws (1935) § 82.6. 
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hold such appearance to be special.17 To have followed the Virginia 
law in this respect would scarcely have been out of step with the 
Court’s recent change in attitude toward substantive state law as 
exemplified in Erie R. R. Co. v. Tompkins ** and would have accord- 
ed with the more equitable principle that a general appearance arises 
only when questions other than jurisdictional ones are raised. 

If the Court was not relying to any great extent on their holding 
that this was a general appearance by the wife,’® then the discussion 
of the Haddock case and its distinction from the instant case assumes 
new significance. In such case the possibility immediately comes to 
mind that the Court is working itself into a position where it may 
go beyond the limits of the Haddock case and adopt an additional 
factor which was included in the Restatement of Conflict of Laws 
as the second element of subsection (a) of section 113.7° It is said 
there that a divorce granted at the domicile of one of the spouses is 
entitled to full faith and credit if the spouse who is not domiciled 
in the state has by his or her misconduct ceased to have the right 
to object to the acquisition of separate homes. This position of the 
Restatement that the existence of fault on the part of an absent 
spouse is a jurisdictional fact is supported by ample state authority,” 
and it may well be that although no citation is made in the Davis 
case to either the Restatement or the state decisions the Court is 
indicating its favorable state of mind toward that point of view. Any 
other interpretation of the “fault” terminology used in the opinion 
to distinguish the Haddock case would be indeed hard to justify 
because, first, to say that by its discussion of the wife’s wrongdoing 
the Court meant to say that her domicile was constructively with her 
husband would be to ignore the fact that the parties were at the time 
living under a judicial separation which, of course, always give the 
parties the right to choose separate domiciles. Secondly, to say that 
the Court’s discussion of the wife’s misconduct implies that the 
matrimonial domicile was held to follow the innocent husband from 


17 Abel v. Smith, supra note 16. 


18 Erie R. R. Co. v. Tompkins, 304 U. S. 64, 58 Sup. Ct. 817, 82 L. ed. 787 
(1938). It will be recalled that the Court held, Mr. Justice Butler (author of 
the Davis opinion) dissenting, that in questions of substantive common law the 
federal courts are henceforth to be bound by the state law as expressed in the 
decisions of its courts as well as in its statutes. 

19 That such was in fact the case may be indicated by the very disputable 
position taken by the Court on this question as well as the lengthy discussion 
of the question of which party was at fault, a question of no importance if the 
wife actually made a general appearance. 

20 ConFLict OF LAws RESTATEMENT (Am. L. Inst. 1934) §113 (a) (ii). 


21 Delanoy v. Delanoy, 216 Cal. 27, 13 P. (2d) 719 (1932); see Mont- 
morency v. Montmorency, 139 S. W. 1168 (Tex. Civ. App. 1911); Perkins v. 
Perkins, 225 Mass. 82, 113 N. E. 841 (1916). 
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the District of Columbia to Virginia when he moved there is equally 
specious because the Court expressly refused to give any considera- 
tion whatever to that vague and undefinable concept, matrimonial 
domicile.”* 

There is a school of legal thought which would say no doubt that 
the Court in so veiling its words as to make the ground of decision 
indistinct has been possessed of a Hamlet-like method in its “mad- 
ness” because of its desire to retain the so-called individualized 
approach. The numerous subjective details, the many elements fa- 
vorable to the husband, such as his frank disclosure of all the facts in- 
cluding the District of Columbia decree to the Virginia court, the ele- 
ments unfavorable toward the wife, the actual notice given her, the 
feasibility of her defending in a near-by jurisdiction—all these sug- 
gest to that group of thinkers that the Court reached its decision by 
reason of those subjective factors. Yet to say that the Court now 
chooses to ignore its previous decisions in this field in favor of in- 
dividual treatment of the peculiar facts in each of the hundreds of 
cases that may arise in the matrimonial field seems an exceedingly 
doubtful theory. 

It is submitted that the real ground of the decision, if a single one 
can be found, is not to be found in any of the possibilities discussed 
above, but in the holding that the wife could not collaterally attack 
the Virginia court’s finding that it had jurisdiction of the “subject 
matter and of the parties” because she had litigated the question once 
so that now it was res judicata. The impact of that decision on the 
ratio decidendi of well-established and respectable cases is quite inter- 
esting but hardly surprising. Lawyers have become accustomed to 
broad and general statements in the decisions similar to “as to a for- 
eign judgment it is perfectly well settled that the inquiry is always 
open, whether the court by which it was rendered had jurisdiction of 
the person or the person or the thing.” ** However, cases of com- 
‘paratively recent date had begun to lay the groundwork for the limi- 
tation of that all-inclusive doctrine.** A case heavily relied upon by 
the Court in the Davis case had already decided that it was not a 


22 Davis v. Davis, supra note 1, at 7. 


23 Thompson v. Whitman, 18 Wall. 457, 461, 21 L. ed. 897 (U. S. 1874) 
(Italics added). See also Andrews v. Andrews, supra note 8, at 39; German 
Savings and Loan Society v. Dormitzer, 192 U. S. 125, 24 Sup. Ct. 221, 48 L. 
ed. 373 (1904) where Mr. Justice Holmes said, “It is too late now to deny the 
right collaterally to impeach a decree of divorce made in another state, by proof 
that the court had no jurisdiction, even when the record purports to show juris- 
diction and the appearance of the other party.” 

24 Commonwealth v. Parker, 59 Pa. Super. 74 (1915) (a decision quite similar 
to the principal case) ; Tatum v. Maloney, 234 N. Y. Supp. 614 (1929); See 
Chicago Life Insurance Company v. Cherry, 244 U. S. 25, 29, 37 Sup. Ct. 492, 
61 L. ed. 966 (1917) ; 2 BEALE op. cit. supra note 16, § 450.9. 
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denial of due process to disallow collateral attack on a judgment when 
the defendant had specially appeared in the suit and specifically liti- 
gated the question of lack of jurisdiction in the court.” It remained 
for the principal case to complete the process by bringing the doctrine 
within the scope of the full faith and credit clause as applied to di- 
vorce jurisdiction.”* 

Sotto voce the opinion tells the reader to “compare” this develop- 
ment with the doctrine of one of the leading cases in this field, An- 
drews v. Andrews.*" There the spouses had married and lived to- 
gether in Massachusetts. The husband went to South Dakota and 
after satisfying the residence requirements of that state sued for di- 
vorce on the ground of his wife’s desertion—a cause for divorce not 
recognized in Massachusetts. By attorney the wife made a general 
appearance in the South Dakota court intending to contest the bona 
fides of her husband’s South Dakota domicile. Before that question was 
presented to the court, however, she purported to withdraw and 
signed an agreement consenting to a divorce. Thereupon a decree 
was granted the husband and immediately afterwards he returned to 
Massachusetts and married another woman with whom he lived until 
his death. In a contest as to which woman was the lawful widow, it 
was held by a divided Court that the Supreme Judicial Court of 
Massachusetts did not violate the full faith and credit clause by 
refusing to recognize the South Dakota divorce decree. The Court 
said that since jurisdiction is always open to inquiry, the Massachu- 
setts court had not exceeded its power in deciding that the husband 
had never established a bona fide domicile in South Dakota sufficient 
to give the court there jurisdiction of the subject matter, i.e. the 
matrimonial res, without which the admitted jurisdiction over both 
parties was of no avail. It is hard to “compare” this decision with 
the Davis case without reaching the conclusion that it has been tacitly 
overruled. In both cases the wife made a general appearance to 
question the jurisdiction of the court over the matrimonial status. 
However, at this point a distinction on the facts arises. In the 
Andrews case that question was never specifically litigated and fought 
out before the South Dakota court with argument of counsel and 
presentation of evidence on the point, whereas in the Davis case such 
a procedure was followed. While public policy may dictate that 
there be an end to litigation, the defendant-wife in the Andrews case 

25 Baldwin v. Iowa State Traveling Men’s Association, 283 U. S. 522, 51 Sup. 
Ct. 517, 75 L. ed. 1244 (1931). 


26 This conclusion is drawn under the assumption that the Court was in error 
in its dictum dominating the wife’s appearance in the Virginia court a general 
one and that the appearance was in sound theory a special one. 

27 Andrews v. Andrews, supra note 8. 
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had never actually litigated the jurisdictional questions before the 
court; in the Davis case she had. In view of the fact that theoreti- 
cally, at least, a court should always determine for itself the question 
of its jurisdiction whether counsel have argued the point or not, this 
distinction between the two cases may be somewhat tenuous. It is 
possible, however, that such was the thought in mind when the 
Supreme Court in the principal case tersely said, “Cf., Andrews v 
Andrews.” Thus it would seem the holding in the Andrews case”® 
might be restricted to its specific facts which involved no actual fight 
by the parties whatever on the question of the divorce court’s juris- 
diction but merely the introduction of evidence by one party resulting 
in a recital of jurisdiction in the judgment-record.”® 

This trend might be said to mark a changing attitude by the courts 
toward the whole concept of the marital relationship. In the Andrews 
opinion a dominant concern of the Court was with the authority of 
the domiciliary state over that fictional res, the matrimonial status, 
in the maintenance of which the state is interested to the practical 
exclusion of the more personal element of the welfare of the spouses. 
In such a frame of mind, it is but natural that the Court should 
place its emphasis on a close scrutiny of the bona fides of the plain- 
tiff’s conduct in leaving his state in favor of one with more lenient 
divorce laws. On the other hand, the Court in the Davis opinion 
seems to have shifted the emphasis. More important than the pro- 
tection of a state’s interest in the matrimonial status is the inquiry: 
Has the defendant had his day in court on the jurisdictional questions ? 
Such an outlook is entirely in accord with the progressive point of 
view that no good reason exists why a court should not be able to 
determine the question of its own jurisdiction over the parties and the 
subject matter despite the proclivity of some jurisdictions to be over- 
liberal in that respect. 

Noteworthy is the fact that in 1934 the restaters of the law of 
‘Conflict of Laws foresaw specifically the issue to be decided in the 
instant case. They warned, however, by way of a caveat,®® that the 
Institute was expressing no opinion on the problem. A Restatement 
as of today would no doubt eliminate that caveat in favor of a 


28 At least one case had already explained the Andrews case as one where the 
parties had by mutual consent attempted to confer jurisdiction on a court foreign 
to their domicile without any adjudication by the foreign court on the question 
of jurisdiction at all. Tiedemann v. Tiedemann, 172 App. Div. 819, 158 N. Y. 
Supp. 851, 853 (1916). 

29 Under the decisions the mere recital of jurisdiction where the question was 
not specifically argued before the foreign court is probably still the subject of 
collateral attack. See cases cited supra note 23. 


30 ConFLict oF Laws RESTATEMENT (Am, L. Inst. 1934) §451. See the 
caveat and illustration thereto. 
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definite position on the law of this specific problem as laid down in 
Davis v. Davis. Another forward-looking caveat might then well 
be in order, however, for the implications behind the doctrine of the 
Davis case give rise to rather startling conjectures. Under the 
“theory” of divorce jurisdiction one spouse at least must have been 
domiciled in the forum. Domicile, however, being the nebulous con- 
cept that it is, and an adjudication thereof being based on objective 
tests of a subjective intent,** it is not difficult for the court of the 
forum to find that a person has satisfied the domiciliary require- 
ments.** Since domicile is always subject to change, even a litigant’s 
departure from the forum immediately would not be conclusive but 
merely evidence as to lack of domicile at the time of the decree. 


Consequently, a respondent sued for a foreign divorce yet not sub- 
ject to the jurisdiction of the foreign court faces this dilemna. He 
can stay away and let the libellant procure the decree, thus saving 
his right of collateral attack at home should enforcement ever be 
attempted there. The difficulty with such a course of inaction is the 
ever-present possibility of a friendly extension of comity to a decree 
from a sister state, especially when the unforeseen intervention of 
the rights of innocent third parties has occurred. Or even more 
serious as regards his rights in the maintenance of the marital rela- 
tionship as hitherto understood is the possibility discussed above: 
that the Court in the Davis case has shown a predilection to adopt 
the Restatement’s position that when a spouse has by his or her 
misconduct ceased to have the right to object to the acquisition of 
separate homes, the domicile of the complaining spouse has juris- 
diction to divorce the married pair.** Faced with such possibility he 
cannot afford to bide his time at home saving his right of attack until 
the attempt is made to enforce the foreign decree elsewhere; he must 
do what he can to keep the foreign court from acting at all. He must 
appear in one form or another, and he probably will be defeated in 
his contest of the jurisdiction, especially if the forum is a court 
with lax divorce policies. The decree which follows may, as the 
Davis case strikingly shows, be valid in every jurisdiction. Perhaps 
the most effective way to prevent the migratory spouse from obtain- 
ing a foreign divorce is for the spouse at home to invoke the in- 


31 Id. §§ 13, 18. 


32 In re Dorrance’s estate, 309 Pa. 151, 163 Atl. 303 (1932) ; In re Dorrance, 
115 N. J. Eq. 268, 170 Atl. 601 (1934). In these two cases both courts were 
able to find facts sufficient to hold the same person domiciled at his death within 
their respective jurisdictions. 


33 ConFLIcT OF LAws RESTATEMENT (Am. L. Inst. 1934) §113 (a) (ii). 
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junctive powers of equity by enjoining further prosecution of the 
divorce action abroad.** 


Equally interesting is speculation whether the doctrine of the 
Davis case hasn’t made more easily procurable a divorce by mutual 
consent of the spouses. If they desire to leave their domicile in favor 
of a more liberal jurisdiction, a decree there obtained following a 
general or perhaps even a special appearance by the respondent and 
an adjudication on the libellant’s domicile based on argument of 
counsel and presentation of evidence on the question will be effective 
as between them. The question of its validity by collateral attack 
of one of the parties is forever precluded, for technically the juris- 
dictional pattern has been followed. Because of the specific adjudi- 
cation on domicile the court of the forum has sufficient jurisdiction 
over the subject matter and the parties to entitle the ensuing divorce 
decree to full faith and credit everywhere. Professor Llewellyn has 
urged open recognition of mutual consent as a ground for divorce 
because, in his opinion, free consent divorce exists in the United 
States today as a fact anyway, “not merely as a phenomenon of 
the divorce mill, but as the standard practice throughout the coun- 
try.” °° Perhaps Davis v. Davis has made, for all practical purposes, 
a move in that direction. LiLoypD FLETCHER, JR. 


RESTRICTIONS ON THE USE OF PATENTED ARTICLES 


Where a patented article is susceptible of use in different commer- 
cial fields the patent owner, through a restrictive license, may allow 
others to practice his invention in that commercial field which he him- 
self does not wish to exploit. It would seem obvious, however, that 
if the licensee breaches his restrictive license by selling the patented 
-article for use in a field expressly prohibited by the license agreement, 
the law should afford to the patent owner a more effective means by 


34 For an outstanding example of the application of this suggested procedure, 
see Kempson v. Kempson, 63 N. J. Eq. 783, 52 Atl. 360 (1902). Though the 
injunction was ineffective to stop the foreign divorce proceedings in that case, 
it is pointed out in a recent article that the chances are that the injunction will 
be an effective restraint. “Even though,” it is argued there, “the equity defendant 
obtains ‘his divorce, he must forever remain out of the enjoining state through 
fear of contempt proceedings. Furthermore, his property there would be sub- 
ject to sequestration. For the average property owner, these would seem to be 
sufficient deterrents.” Jacobs, The Utility of Injunctions and Declaratory 
a in Migratory Divorce (1935) 2 LAw AND CoNTEMPORARY PROBLEMS 

, 386. 


35 Llewellyn, Behind the Law of Divorce (1933) 33 Cor. L. Rev. 249, 285. 
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which he may protect his statutory monopoly’ than a mere suit 
against his recalcitrant licensee. Effective relief was awarded to the 
patent owner in the recent case of General Talking Pictures Corp. 
v. Western Electric* where the Supreme Court affirmed the lower 
court’s decision which granted injunctive relief against the restrictive 
licensee’s vendee where the facts found showed that both the licensee- 
vendor and his vendee knew that the intended use of the patented 
article was to be in a commercial field expressly prohibited by the 
patent owner-vendor license agreement.® 

Some interesting questions therefore present themselves: Should 
a patent owner prevail over a vendee from a restrictive licensee: 


1. Where the vendee had no knowledge whatever of his vendor’s 
license agreement with the patent owner, while the vendor did know 
that his vendee intended to use the patented articles in a field pro- 
hibited by the patent owner-vendor license agreement, or 


2. Where the vendee had knowledge of the license, while the 
vendor had no knowledge of the intended use, or 


3. Where the vendee had no knowledge of the license, while the 
vendor had no knowledge of the intended use? 

There is surprisingly little authority in the decided cases on the 
points of law intended to be raised by the above questions, but there 
is nothing new in this general problem. In the old case of Dorsey 
Rake Co. v. Bradley* the judge propounds the following questions : 
“Tf it be true, as claimed, that, when one who has the whole right in 
the invention, to make, sell, and use, (either for the whole or a part 
of the United States), sells a machine, it passes from under the 
dominion of the patent, and may be used anywhere; does that follow 
when a mere licensee to make and sell within specified limits sells 
the patented invention to another? Does the cautiously guarded de- 


1 UnitTEp States Constitution, Art. 1 §8: “The Congress shall have the 
power . . . To promote the progress of science and useful arts, by securing 
for limited times to authors and inventors the exclusive right to their respective 
writings and discoveries ;” and R. S. 4884, 35 U. S. C. §40 (1934). “Every 
patent shall contain . . . a grant to the patentee, his heirs or assigns, for the 
term of seventeen years, of the exclusive right to make, use, and vend the 
invention or discovery . . .” (Italics supplied). 

2 304 U. S. 175, 58 Sup. Ct. 849, 82 L. ed. 1273, 37 U. S. P. Q. 357 (1938) ; 
aff'd on rehearing in 59 Sup. Ct. 116, 83 L. ed. (adv. op.) 110, 39 U. S. P. Q. 
329 (1938). Any reference to this case in the remainder of this note will be 
to - decision on rehearing and as reported in the P. Q., unless otherwise 
stated. 

3 Jd. at 330. The American Transformer Co. was licensed “solely and only 
to the extent and for the uses hereinafter specified and defined . . . to manu- 
facture, . . . and to sell . . . only for radio amateur reception, radio experi- 
mental reception and radio broadcast reception . . . licensed apparatus so 
manufactured by the licensee . . .” 


4 Fed. Cas. No. 4015 at 948 (C. C. N. D. N. Y. 1874). 
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cision of the Supreme Court in Adams v. Burke, . . . carefully lim- 
ited to the precise case then under consideration, reasonably import 
an affirmative to the last question?” ® 

We find no answers to these suggested questions in the opinions 
handed down by the Supreme Court in the General Talking Pictures 
case. In fact the Supreme Court expressly refrained from con- 
sidering any questions which it deemed unnecessary to consider to 
dispose of the case.° The Court merely decided that restrictive li- 
censes are legal? and then concluded that since both the vendor and 
vendee acted with complete knowledge of all the facts, the vendee 
(as well as its vendor) was an infringer. 

In the following discussion will be first considered the validity as- 
pect of the restrictive license, and then the three questions suggested 
above in their relation to first, the factors that are determinative of 
the breach of the restrictive license, and finally, the factors that are 
determinative of whether the vendee is an infringer. 


FACTORS RELATING TO THE VALIDITY OF THE RESTRICTIVE LICENSE 


“That a restrictive license is legal seems clear.” * Thus pronounced 
the Supreme Court in its decision on rehearing in the General Talking 
Pictures case. Since a license is a contract it would appear that any 
license not inconsistent with public policy should be enforceable, 
provided, since we are dealing with patents the license is granted, 
“upon any condition the performance of which is reasonably within 
the reward which the patentee by grant of the patent is entitled to 
secure.” ° Since a patentee has been given by the state the exclusive 
right to make, use, and vend, surely he is entitled to the enforcement 
of only a portion of his grant.*® 

In considering what is meant by a restriction “the performance of 
which is reasonably within the reward which the patentee by grant 


517 Wall. 453 (U. S. 1873). Supra note 4. The judge then went on to say 
’ that it was not necessary for him to decide these questions to dispose of the 
motion which was before the Court. 

6 Supra note 2 at 330. The Supreme Court in its decision on rehearing said, 
“We have consequently no occasion to consider what the rights of the parties 
would have been if the amplifier had been manufactured ‘under the patent’ and 
‘had passed into the hands of a purchaser in the ordinary channels of trade.’” 

7 Supra note 2 at 330. “The question of law requiring decision is whether the 
restriction in the license is to be given effect.” 

8 Supra note 2 at 330. 

®U. S. v. General Electric, 272 U. S. 476 at 489, 47 Sup. Ct. 192, 71 L. ed. 
362 (1926); cited also by Mr. Justice Brandeis as a basis for the general pro- 
nouncement on restrictive licenses in the General Talking Pictures case. 

10 Vulcan Mfg. Co. v. Maytag Co., 73 F. (2d) 136, 139 (C. C. A. 8th, 1934). 
In discussing the restrictive license, in a suit brought by a licensor against his 
license, the court said, “Obviously, the patentee is not compelled to choose 
between granting full and complete use under the patent or granting no use. 
He may attach limitations upon the use as do not go beyond the influence of 
his complete monopoly without granting licenses.” 





660 THE GEORGE WASHINGTON LAW REVIEW 


of the patent is entitled to secure,” let us see some of the different 
types of restrictions which the patent owner has attempted to place 
on the use of his patented article. 

a. Use dependent upon payment of royalties ——In the old case of 
Wortendyke v. White a restriction in personal license to use the 
patented machine upon a payment of a certain royalty, with power 
in the licensor to revoke on failure to pay the license fee after it 
became due, was enforced on the vendee from the licensee. 

b. Use for a limited period of time.—A license of this type is to 
be found in Mitchell v. Hawley.’* There, the patentee granted to his 
licensee the exclusive right to make and use, and to license to others 
the right to use, the patented machines. The license also stated the 
licensee shall not in any way dispose of, sell, or grant, any license 
to use the machines beyond the expiration date of the patent. The 
Supreme Court enforced this restriction on the vendee in a suit by 
the assignee of the extended term. 

c. Use in a limited territory.—A license to use an invention at “‘his 
own establishment” was considered in Rubber Co. v. Goodyear.’* In 
holding against the licensee the court said that this license did not 
authorize a use at an establishment occupied by the licensee and 
others. 

In Dorsey Rake Co. v. Bradley a license to build and sell the pat- 
ented reapers only in a particular locality was held violated when the 
defendant-licensee sold for export trade.** 

d. Sale and resale price——Attempts to control the resale price of 
patented articles in the hands of a vendee from a licensee have been 
held invalid as against public policy by the Supreme Court.’® But 
a restrictive license whereby the patent owner shall control the sale 
price at which its licensee shall sell the patented article has been 
held valid by the Supreme Court.® 

e. Use limited only with certain unpatented articles—The Supreme 
Court has also held invalid any restrictions attempting to limit the 
use of the vended patented article with certain specified unpatented 


11 Fed. Cas. No. 18050 (C. C. N. J. 1875). 

1216 Wall. 544, 21 L. ed. 322 (U. S. 1872). 

139 Wall. 788, 19 L. ed. 566 (U. S. 1869). 

14 Supra note 4. 

15 Bauer v. O’Donnell, 229 U. S. 1, 33 Sup Ct. 616, 57 L. ed. 1041 (1913). In 
denying to the patent owner the right to control the price at which a vendee 
from the patent owner’s jobbers may sell the patented article the Court said 
at 17, “There is no grant of a privilege to keep up prices and prevent com- 
petition by notices restricting the price at which the article may be resold. The 
right to vend conferred by the patent law has been exercised, and the added 
restriction is beyond the protection and purpose of the act.” 


16 Supra note 9. 
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articles.‘7 Obviously such restrictions are bad since they attempt to 
extend the monopoly to cover articles which are not claimed in the 
patent in suit.** 

f. Use limited to a distinct commercial field——Such is the restric- 
tion in the General Talking Pictures case.’* For a somewhat dif- 
ferent type of license wherein the licensee was allowed to use the 
patented article only on a certain type of machine there is the ex- 
ample in the case of Vulcan Mfg. Co. v. Maytag.*° There the li- 
censee was given the right to manufacture and sell the patented swing 
wringers “for use only in connection with and as a part of” washing 
machines of a particular type. When the licensee began to use the 
wringers on another type of machine the licensor sued and the court 
held the licensee to be an infringer. 


FACTORS RELATING TO THE BREACH OF THE RESTRICTIVE LICENSE 


“Any use beyond the valid terms of a license is, of course, an 
infringement of a patent.” ** However, does the licensee commit in- 
fringing acts if he manufactures and sells the patented articles in 
complete ignorance of the fact that his vendee intends to use the 
vended articles in one of the fields prohibited by the terms of the 
patent owner-vendor license agreement??? It is submitted that the 
intent®® of the licensee at the time he manufactures and sells the 
patented articles determines the character of his acts. 


17 Motion Picture Co. v. Universal Film Co., 243 U. S. 502, 37 Sup. Ct. 416, 
61 L. ed. 871 (1917), overruling The Button Fastener case, 77 Fed. 288 
(C. C. A. 6th, 1896) and Henry v. Dick, 224 U. S. 1, 32 Sup. Ct. 364, 56 L. ed. 
645 (1912). 

18 Jd. at 518: “Such a restriction is invalid because such a film (the un- 
patented article) is obviously not any part of the invention of the patent in 


suit . In more recent cases the Supreme Court has condemned such 
attempts to control the use of unpatented articles as being a direct violation 
of the anti-trust acts; Carbice Corp. v. American Patents Corp. 283 U. S. 
27, 51 Sup. Ct. 334, 75 L. ed. 819 (1931) at page 34 and note 4. 

_ 19 Supra note 3. 

20 Supra note 10. 

21 Supra note 2, at 330 (citing Ropinson, PATENTS, §916). The opening sen- 
tence of §916 says, “A licensee, having an express license infringes by the 
practice of any other patented invention than the one covered by his license, 
or by employing that in any other manner than his license specifies.” 

22 Of course, he commits infringing acts if he had knowledge, as was the 
fact in the General Talking Pictures case. 

23 There is nothing novel in the idea of making the legal character of a 
person’s acts depend upon that person’s intent at the time the acts are committed. 
Rosrnson, § 903, concerning “Infringement by Unlawful Making,” says, “To 
make a patented article is not ipso facto an infringement. The intent of the 
maker here determines the legal complexion of his act, the purpose of the 
manufacture being an essential element of the transaction. To make as an 
experiment only, or for exhibition as a specimen of the manufacturer’s mechani- 
cal skill, is not infringement. To make for practical use or for sale is an 
infringement, although the article be never used or sold, or be sold or used 
outside the territorial limits within which it is protected by the patent.” 
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It might be argued that since a license is merely a waiver of the 
right to sue** and is therefore a defense which must be shown by 
the defendant ** that infringement by the licensee should be deter- 
mined by the ordinary rules applicable thereto.2® A perusal of this 
argument, however, to its logical conclusion would seem to lead to 
the anomalous result that if the vendor made and sold for one of 
the proper restricted fields he would nevertheless be guilty of in- 
fringement if, in fact, his vendee used the vended articles in one of 
the prohibited fields. Such a rule would wholly ignore the legal 
intentions of the vendor when he made and sold.** Such a rule, how- 
ever tempting may be its logic, is, it is submitted, improper, since 
it fails to take into account the presumed intent of the parties as 
evidenced by the license. 

A typical license agreement would grant a license to manufacture 
and to sell the patented articles only for a specified field.** It is sub- 
mitted that the intended interpretations of such words compels the 
conclusion: that if the licensor does manufacture and sell to a vendee 
whom he may reasonably expect will use the vended articles in the 
proper restricted field, that the vendor-licensee has manufactured 
and sold only for the restricted field, and can not be held accountable 
to his licensor for the subsequent unlawful actions of his vendee. It 
may be said that the patent owner is taking his own chances that 


the articles sold by his restricted licensee will never find their way 
into the forbidden field when he grants restrictive licenses to manu- 
facture and sell articles which are suspectible of use in different fields 
without change. 

So far has been considered only infringement by the vendor, and 
not yet the patent owner’s right to sue his licensee’s vendee. This 
possibility will now be analyzed. 


24 Supra note 2, at 304 U. S. 175, 181. 

25 Sherman v. Searchlight, 25 Fed. 497 (C. C. A. 9th, 1915). 

26 RoBInNsoNn, § 898, concerning the general theory of infringement states, 
“Moreover, the interest to be promoted by the wrongful employment of the 
invention must be hostile to the interests of the patentee. The interest of 
the patentee is represented by the emoluments which he does or might receive 
from the practice of the invention by himself or others. These, though not 
always taking the shape of money, are of a pecuniary character, and their value 
is capable of estimation like other property. Hence acts of infringement must 
attack the right of the patentee to these emoluments, and either turn them 
aside into other channels or prevent them from accruing in favor of any one. 
An unauthorized sale of the invention is always such an act.” (Italics supplied.) 

27 However, if in fact the sale constituted an infringement then the vendor’s 
intent would be of no consequence; Ropinson § 901: “As a general proposition, 
the intention with which an act of infringement is performed is immaterial. 
The rights of the patentee are equally invaded whether or not the infringer 
purposes to violate them, and even though he may be ignorant of their 
existence; and the duty of the law to redress his injuries is not meee by 
the mental condition of the person by whom they are inflicted. 

28 Supra note 3. 
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FACTORS DETERMINING INFRINGEMENT BY THE VENDEE 


This problem may be approached with reference to two situations, 
(1) when the vendor has breached his license by making and selling 
to his vendee, and (2) when the vendor commits no infringing acts 
by making and selling to his vendee. Under each of these two 
situations there are two possibilities; either, the vendee had notice 
of his vendor’s license, or he had no notice. The General Talking 
Pictures case settles the problem when both the vendor and vendee 
had knowledge of all the facts. For the remaining three questions 
the authorities are not quite so convincing. 

One of the earliest cases in which the Supreme Court had to con- 
sider the question of the patent owner’s right to restrict the use of his 
patented article in the hands of a vendee is Bloomer v. McQuewan.” 
In that case the patent was extended by special act of Congress which 
act was passed after the vendee had purchased the patented article 
without restriction. The Court here, of course, held that the patentee 
could not enforce his monopoly by virtue of the special act passed 
after the defendant had purchased because Congress did not intend 
that this special act should so curtail prior property rights.*° During 
the course of its opinion in describing the difference between the 
property rights conferred by the grant of the right to make and 
vend and the property rights conferred by the grant of the right to 
use, however, the Court made this much quoted remark concerning 
the latter, “and when the machine passes to the hands of the pur- 
chaser, it is no longer within the limits of the monopoly.” ** 

Twenty years later the Supreme Court had before it the case 
of Mitchell v. Hawley ** wherein the Court had occasion to limit 
considerably the broad dictum which it had expressed in Bloomer 
v. McQuewan. In this case the Court enforced a restriction which 
related to the time in which the patented article could be used since 
the licensee-vendor was expressly authorized to license others to 
‘use only up to the expiration date of the patent.** The vendee con- 
tinued to use the article after the patent was extended and so the 


2914 How. 539, 14 L. ed. 532 (U. S. 1852). 


30 Jd. at 554: “. . . we are of opinion that this special act of Congress does 
not, and was not intended, to interfere with rights of property before acquired ; 
but that it leaves them as ‘they stood during the extension under general law.” 

31 Jd. at 549. It is of interest to note that the two dissenting justices in the 
General Talking Pictures case rely most heavily on this broad doctrine, when 
as a matter of fact the decision in Bloomer v. McQuewan is not even in point, 
since the sale there of the patented article was made, to use the language of the 
court, “without any limitation as to the time for which they were to be used.” 

32 Supra note 12. 


33 Jd. at 545. The license reads, “The exclusive right to make and use, and 
to license to others the right to use the said machines. . . 
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grantee of the extended term brought suit. The vendee argued that 
the sale operated to take the article out of the reach of the patent 
act, but the Court said that such a rule was only applicable where 
the sale was without conditions,** since the vendee obtains no better 
property rights in the goods sold than his vendor had.** Then the 
Court went into that important question as to whether notice on the 
part of the vendee is necessary in order to enforce the restriction. 
The Court found that, as a matter of fact in the case at bar, the 
license which the vendor gave his vendee mentioned the original 
patent so that the vendee had notice as to the source of his vendor’s 
right to sell.** However, the Court then said that it was immaterial 
whether the vendee had notice of the restriction on the use of his 
machine because as against the real owner the law imposes a risk 
upon the vendee to determine whether his vendor can convey good 
title.*” 

There is, therefore, authority in Mitchell v. Hawley, though it may 
be only dictum, for the proposition that even where there is a sale 
under the patent (where the vendor does not breach his license by 
making the sale), it is not necessary that the vendee have had notice 
of the restriction in order to enforce that restriction on the use of 
the patented article in his hands.** 


34 Td. at 548. 


35 Jd, at 550, the Court said, “No one in general can sell personal property 
and convey a valid title to it unless he is the owner or lawfully represents the 
owner. Persons, therefore, who buy goods from one not the owner, and who 
does not lawfully represent the owner, however innocent they may be, obtain 
no property whatever in the goods, as no one can convey a better title than 
he owns, unless the sale is made in market overt, or under circumstances 
which show that the seller lawfully represented the owner.” 


36 Jd. at 549: “Bayley (the licensee) . . . sold the machines . . . executing 
to the purchasers at the same time a license under his hand and seal, authoriz- 
ing the purchasers, as such licensees, ‘to run and use two sets (four machines) 
for felting hats, in said town of Haverhill, under Taylor’s patent, bearing 
date as specified in the original letters-patent,’ showing conclusively that the 
purchasers were referred to the original letters-patent as the source of his 
authority.” 

87 Jd. at 550: “Notice to the purchasers in such a case is not required, as 
the law imposes the risk upon the purchasers, as against the real owner, 
whether the title of the seller is such that he can make a valid conveyance.’ 


38 . further authority see Wicke v. Kleinknecht, Fed. Cas. No. 17608 
(C. C. D. N. Y. 1874) (the grantee for N. Y. v. a vendee from the re- 
strictive y bbe for the city of Newark), and Chambers v. Smith, Fed. Cas. 
No. 2582 (C. C. E. D. Penn. 1870) (assignee v. a vendee without notice from 
a restrictive territorial licensee). In the Chambers case at 427 the court 
said, “In the absence of any statutory provision, there is no principle of equity 
which requires the owner of a patented invention to give notice to a voluntary 
purchaser of a licensee’s right, to enable him to hold such purchaser to the 
restricted use and enjoyment of the invention stipulated in the license. It is 
the duty of the purchaser to inform himself of the nature of the licensee’s 
ownership and the extent of his right. If he fails to do this, he cannot complain 
that the patentee has misled him, or set up his own remissness to secure to 
himself a larger interest than was granted to his predecessor in the owner- 
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Fortified, therefore, with the above authorities an attempt may 
now be made to answer the three questions suggested at the begin- 
ning of this note, taking, first, the situation where the vendee had no 
knowledge but the vendor had. Clearly there can be no implied 
license for universal use since although the sale was unconditional it 
was not a lawful one. The sale can only be considered as a lawful 
one when it is made by one having the right to make the sale without 
restrictions.*® Furthermore, since his vendor has no defense for 
his infringing acts, since the license was violated with knowledge, 
it is difficult to see how the vendee who, in fact, uses the patented 
articles in the prohibited field can be in any better position than 
his wrongful vendor merely because of his lack of knowledge, since, 
as has already been seen, the law puts no premium on the good 
intentions *° of one who, in fact, commits infringing acts. 


ship. Contra: Jackson v. Vaughan, 73 Fed. 837 (C. C. N. D. Cal. 1896). 
The patent owner sued the vendee of a licensee for the territory east of the 
Rocky Mountains when the vendee resold the patented articles west of the 
Rockies. The court held for the vendee even though he had knowledge of his 
vendor’s restrictive license, the holding being expressly based on the grantee 
cases, particular Keeler v. Folding Bed Co., 157 U. S. 659, 15 Sup Ct. 738, 
39 L. ed. 848 (1895). See note 45 infra. 

39 The theory of implied licenses is well expressed in Rosrnson § 824 as 
follows: “There are certain cases in which the law implies a license from 
the dealings of the parties with each other, or from the relations which subsist 
between them. The most frequent and important of these cases arises when 
a patented article is sold by any one who has a right to sell it. From such a 
sale the law implies a license to the purchaser, and to every subsequent owner 
of the article, to use it as long as its identity can be preserved. This implied 
license rests upon the principle that the owner of the patented invention, having 
once received his recompense for releasing the article from the monopoly, 
either in its price directly paid to him or in the license-fee which he collects 
from its vendor, he can thereafter neither limit nor demand compensation for 
its use, but by the sale delivers it from all the restrictions of the patent and 
makes it common property like any other personal estate. To have that 
effect, however, the sale must be a lawful and an unconditional sale. The 
sale is lawful when the vendor is the patentee himself, or some one to whom 
he has conveyed the right to sell without conditions, or some one upon whom 
such right to sell has been conferred by law. Thus an assignee whether sole 
or joint, a grantee selling within his own territory, and a licensee whose right 
’ to sell is unrestricted by limitations as to the use of the thing sold have, 
equally with the patentee, the power to transfer such a title to the purchaser 
as will draw after it a license to use the article as long as it exists, and to sell 
it to others with the same right to use. Thus, also, a sheriff, levying an 
execution on the assets of the patentee, or on the assets of another person with 
the patentee’s consent, may sell the patented article if embraced among such 
assets, and the same license will attach thereto as if the sale had been made 
by the patentee. The sale must furthermore be unconditional. Not only may 
the patentee impose conditions, limiting the use of the patented article, upon 
his grantees and express licensees, but any person having the right to sell 
may at the time of sale restrict the use of his vendee within specific boundaries 
of time or place or method, and these will then become the measure of the 
implied license arising from the sale. But when the sale is unconditional, as 
in the case in ordinary sales by authorized vendors in open market, the implied 
license gives to the purchaser and his vendees the unrestricted right to use the 
article unless such use infringes some other patent than the one by which the 
article itself has been protected.” (Italics supplied.) 

40 Supra note 27. 


8 
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Passing now to the second question, where the vendee had knowl- 
edge but his vendor had no knowledge, a situation is met where 
the sale, although made under the patent, is not an unconditional one. 
Obviously, there is no question here of implying a license for uni- 
versal use when the person in whose benefit the license would be 
implied had knowledge of the express license imposed by the patent 
owner. Furthermore, there would seem to be nothing inequitable in 
enforcing the restriction on this vendee since, by buying in spite of 
the restrictions, and using in the prohibited field, he is attempting 
to obtain, by means of the mere passage of title, something which he 
knows he has no right to demand and for which he has paid no con- 
sideration. 

As to the third and last propounded question, that is, where the 
sale is made under the patent (the vendor having no knowledge) 
and without restriction, the Supreme Court in Mitchell v. Hawley 
felt that it made no difference whether the vendee had knowledge or 
not in litigating the patent owner’s substantive rights. Furthermore, 
it may be argued that the sale is not a lawful one* since it was not 
made by one who had the right to sell without restriction. In spite 
of this authority for answering the third question also in the affirma- 
tive, however, the decision of the Supreme Court in Adams v. Burke*? 
though not controlling in restrictive license cases, does contain a 
policy which should not be overlooked. 

The grantee of the territory, within a radius of ten miles from 
Boston, sold the patented coffin-lids to the defendant Burke within 
his territory without condition or restriction. Burke then took the 
coffin-lids for use in his business outside his vendor’s territory and 
Adams, the assignee of the remaining interest in the patent, filed a 
bill alleging infringement. The Court in holding for the vendee cites 
Bloomer v. McQuewan and Mitchell v. Hawley.** It is submitted 
that since neither of the two cases cited by the Court are direct 
authority for its holding,** the real ground for the decision is public 


41 Supra note 39. 
4217 Wall. 453, 21 L. ed. 700 (U. S. 1873). 


43 Jd. at 456: “But, in the essential nature of things, when the patentee, or 
the person having his rights, sells a machine or instrument whose sole value 
is in its use, he receives the consideration for its use and he parts with the 
right to restrict that use. The article, in the language of the court, passes 
without the limit of the monopoly.” (Citing Bloomer v. McQuewan and 
Mitchell v. Hawley.) 

447d. at 460: The three dissenting justices said, “I do not regard the 
authorities cited as establishing a different doctrine from that now contended 
for. The remark of Chief Justice Taney, in Bloomer v. McQuewan, that 
‘when a machine passes to the hands of a purchaser, it is no longer within 
the limits of the monopoly; it passes outside of it, and is no longer under the 
protection on the act of Congress,’ is perfectly true in the sense and application 
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policy. That is, it appears that the Court felt that it was undesirable 
to enforce a territorial restriction on the use of a patented article 
which was sold unconditionally by one who had the rights of a 
patentee within the territory where the sale was made, and when the 
vended article was of a class which could be used anywhere without 
change.*® It may be said then that the Court refused to enforce 
this restriction since its enforcement was not reasonably within the 
reward of the patentee’s monopoly, even though to refuse enforce- 
ment had the effect of allowing the vendor to confer a right on his 
vendee which did not even belong to him.** 

Thus, if a court wished to refuse to enforce the restriction on the 
use of the patented article in the hands of a vendee from a restrictive 
licensee it might do so on the theory which the Supreme Court used 
in Adams v. Burke. However, it is felt that the theory of Adams 
v. Burke is not suited for restrictive license cases since it is based on 
the fact that the vended articles were lawfully sold by one having 
the rights of a patentee. There is the further difficulty with this doc- 
trine which has already been mentioned, and that is that it allows the 
vendor to confer a right on his vendee which he himself had no right 
to exercise. Such a difficulty would seem to be even more pro- 
nounced where the vendor has a mere affirmative defense and not 


in which the Chief Justice made it. He was speaking of time, not territory; 
of the right to use a machine after the original patent had expired and a 
renewal had been granted, not of using it in a place outside of the grant.” 

45 Jd. at 456-457, the majority said, “Whatever, therefore may be the rule 
when patentees subdivide territorially their patents, as to the exclusive right 
to make or to sell within the limited territory, we hold that in the class of 
machines or implements we have described (coffin-lids), when they are once 
lawfully made and sold, there is no restriction on their use to be implied for 
the benefit of the patentee or his assignee or licensees.” It does not appear 
that the vendor in Adams v. Burke sold for use outside his territory or that 
his vendee had any knowledge of the fact that his vendor was a mere grantee. 
But in later cases the Supreme Court held that such knowledge on the part 
of either the vendor or vendee was of no consequences; Hobbie v. Jennison, 
. 149 U. S. 355, 13 Sup. Ct. 879, 37 L. ed. 766 (1893); Keeler v. Standard 
Folding Bed Co., supra note 38. 


46 But the dissent said, “If it were a question of legislative policy, whether 
a patentee should be allowed to divide up his monopoly into territorial parcels, 
it might admit of grave doubt whether a vendee of the patented article 
purchasing it rightfully, ought to be restrained or limited as to the place 
of its use. But the patent act gives to the patentee a monopoly of use, as well 
as of manufacture, throughout the whole United States; and §11 of the Act 
of 1836 expressly authorizes not only an assignment of the whole patent, or 
any undivided part thereof, but a ‘grant and conveyance of the exclusive right 
under any patent, to make and use, and to grant to others to make and use 
the thing patented within and through out any specified part or portion of 
the United States,’” id. at 457-458; and concerning the enlargement of the 
property right it said id. at 458-459, “If it be contended that the right of 
vending the lids to others enables them to confer upon their vendees the 
right to use the lids thus sold outside the limited district, the question at 
once arises, how can they confer upon their vendees a right which they cannot 
exercise themselves?” (Italics supplied.) 
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an absolute title to the patent within the territory described in the 
grant. 

The dictum of Mitchell v. Hawley is therefore authority for an- 
swering the third question in the affirmative, and the policy to be 
found in the grantee cases is authority for answering that question 
in the negative. Is there any other basis for refusing to hold the 
vendee an infringer when he is a bona fide purchaser and his vendor 
committed no infringing acts when he made the sale? 

It is presumed that in Mitchell v. Hawley the Court had upper- 
most in its mind the patent owner’s statutory monopoly when it said 
that knowledge on the part of the vendee was immaterial. In con- 
sidering the relative equities of the three parties however, one finds 
a bona fide vendee, a vendor who has made a lawful sale, and a 
patent owner who wishes redress for an alleged violation of his 
monopoly, in spite of the fact that he is the originator of the chain 
of events which put the innocent vendee in this unfortunate position. 
Under such circumstances a chancellor might very well refuse to 
hold the vendee an infringer and leave the patent owner to his suit 
for damages against his licensee for breach of contract.*7 Such a 
result might do violence to strict legal reasoning as was brought out 
by the dissenting justices in Adams v. Burke* but an extended 
discussion of such legal niceties cannot be undertaken here.*® It 


must suffice to point out the two possible views which a court might 
follow if confronted today with such a set of facts, and the grounds 
upon which the decision might be based.*° 


CONCLUSION 


1. Where the vendor manufactures and sells the patented articles 
for the prohibited field and the vendee buys, knowing that his vendor 
had not been licensed to make or sell them for such use, the recent 


47 This assumes that the license agreement made it imperative that the 
licensee give notice of his restrictive license. 


48 Supra note 46. 


49 Even though the vendee may be equally innocent in the situation where 
the vendor committed infringing acts by the sale, as he is in the situation 
where the vendor is not an infringer, the two situations would nevertheless 
seem to be distinguishable. In the facts raised by the first propounded question 
the vendee, however innocent, is a party to an illegal sale and he therefore 
purchases the vended articles with a distinct illegal taint. This illegality would 
seem to be superior to his innocence. But in the situation raised by the third 
question the sale is not illegal, the vendor at most being guilty of breaching 
a condition in his license contract. In the latter situation, the vendee’s superior 
equitable position, it may be argued, outweighs the patent owner’s alleged right 
of redress. 

50 A final answer to the whole problem would be legislation requiring the 


recording of all license agreements similar to the law now in force concerning 
assignments. 
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Supreme Court case of General Talking Pictures v. Western Elec- 
tric settles the question in no uncertain terms that the vendee as well 
as his licensee-vendor is an infringer. 


2. Where the vendor manufactures and sells the patented articles 
for the prohibited field, but the vendee buys with no knowledge what- 
ever of his vendor’s restrictive license, the restriction should also be 
imposed since the law puts no premium on the innocence with which 
a person in fact commits infringing acts. Furthermore, no license 
for universal use can be implied since the vendor had no right to 
sell for use in the forbidden field. 


3. In the situation where the vendor manufactures and sells the 
patented articles for use in the restricted field and the vendee buys 
with knowledge of his vendor’s restrictive license, there appears to 
be no equitable ground refusing to enforce the valid restriction. To 
do otherwise would produce the anomolous result of ratifying the 
wrongful acts whereby the vendee attempts, through the means of a 
mere passage of title, to create in himself a right which he knows he 
should not possess and for which he has paid no consideration. 


4. In the final situation, where the vendor manufactures and sells 
the patented articles for use in the restricted field and the vendee buys 
with no knowledge of his vendor’s restrictive license, it seems futile 
to hazard a prediction. If the court feels the protection of the patent 
owner’s monopoly to be paramount it could hold that the restriction 
here should also be enforced since to do otherwise fails to accord 
to the patent owner the full measure of his monopoly. As the Su- 
preme Court did before, so the court today could hold that the law 
imposes a risk upon the purchaser to determine by what authority 
his vendor sells. Such, of course, is the law in the ordinary case of 
infringement. If the chancellor is touched by the relative equities 
of the parties however, he could refuse to enforce the restriction and 
_ leave the patent owner to his remedy against his licensee for breach 
of contract. The policy trend at the time the court is confronted with 
these two possibilities will no doubt affect its decision. 


ArTHUR L,. B. RIcHARDSON. 





RECENT CASES 


ALIENS—DEPORTATION—CRIME INVOLVING “Mora TurRPITUDE.” 
—Salvadore Guarneri, born in Italy, had entered the United States 
on May 4, 1920. He continued residence in the United States, but 
was never naturalized. After a three-day pleasure trip to Cuba he 
re-entered the United States on Jan. 5, 1932. On April 6, 1936, he 
pleaded guilty to an indictment which charged him and 15 other 
named persons with conspiring to smuggle into the United States al- 
cohol fit for and intended for beverage purposes, and with the sub- 
stantive offenses of smuggling and concealing the illegally imported 
alcohol after it came into the United States, all with the intent to de- 
fraud the United States in violation of the TarirF Act or 1930, 19 
U. S. C. § 1593(a) (1934). He was sentenced to serve a year and a 
day in a federal penitentiary. After the completion of his sentence he 
was arrested in January, 1937, and was ordered deported under a La- 
bor Department deportation warrant issued on April 20, 1937, on the 
ground that he had commited a crime involving moral turpitude within 
five years after his last entry into the United States. IMMIGRATION 
Act. oF 1917, § 19,8 U. S. C. § 155 (1934). Guarneri petitioned the 
U. S. District Court for the Eastern District of Louisiana for release 
on habeas corpus claiming that the crime of smuggling did not involve 
moral turpitude within the meaning of the deportation statute. Held, 
that smuggling is a crime involving moral turpitude within the 
IMMIGRATION Act. Guarneri v. Kessler, 98 F.(2d) 580, (C. C. A. 
5th, 1938). Cert. den., 6 L. W. 322 (U. S. 1938). 


It is now well settled that the word “entry” in the deportation 
statute means the last entry from a foreign country, irrespective of 
the fact that there has been prior residence here for more than the 
five year period. And it is immaterial that had the alien remained 
in the United States he could not have been deported. U. S. ex rel. 
Volpe v. Smith, 289 U. S. 422, 53 Sup. Ct. 665, 77 L. ed. 1298 
(1933) ; in that case the Supreme Court also had the opportunity to 
define the term “moral turpitude” as used in the deportation statute, 
but failed to take advantage of the opportunity, simply stating that 
the crime of counterfeiting obligations of the United States was 
“plainly a crime involving moral turpitude.” 

The several courts have given definitions of the phrase in cases 
involving disbarment of attorneys, revocation of physicians’ licenses, 
competency of witnesses, slander and defamation suits, and the 
exclusion and deportation of aliens. The words admittedly have a 
“vague and discretionary” meaning, and the courts are by no means 
in accord in their definitions of the term. See Ex parte Machida, 277 
Fed. 239, 241 (Wash. 1921); Coykendall v. Skrmetta, 22 F.(2d) 
120 (C. C. A. 5th, 1927); Tillinghast v. Edmead, 31 F.(2d) 81 
(C. C. A. Ist, 1929). The great majority of the courts, like the 
Supreme Court, fail to define the term in rendering their decisions. 
U. S. ex rel. Sirtee v. Comm., 6 F.(2d) 233 (E. D. N. Y. 1925); 

670 
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U. S. ex rel. Portada v. Day, 16 F.(2d) 328 (S. D. N. Y. 1926) ; 
Ex parte Rodriguez, 15 F.(2d) 878 (S. D. Tex. 1926); cf., U. S. 
ex rel. Mongiowi v. Karnuth, 30 F.(2d) 825 (W. D. N. Y. 1929). 


Deportation orders will generally be upheld where the alien was 
convicted and sentenced for one of the following crimes: (1) Lar- 
ceny, whether petty or grand. Tillinghast v. Edmead, 31 F.(2d) 81 
(C. C. A. Ist, 1929); Ex parte Wilson, 35 F.(2d) 537 (S. D. Cal. 
1929); Ulrich v. Kellogg, 58 App. D. C. 360, 30 F.(2d) 984, 986 
(1929); Rizzio v. Kenney, 50 F. (2d) 418 (Conn. 1931). (2) Bur- 
glary. U. S. ex rel. Malesivic v. Perkins, 17 F. Supp. 851 (W. D. 
Pa. 1936). (3) Robbery. U. S. ex rel. Paladino v. Comm., 43 
F.(2d) 821 (C. C. A. 2d, 1930); U.S. ex rel. Klonis v. Davis, 13 
F.(2d) 630 (C. C. A. 2d, 1926). (4) Criminal frauds with respect 
to property, including embezzlement, using the mails to defraud, con- 
cealing assets from a trustee, forgery, and receiving stolen property. 
The Washington, 19 F. Supp. 719 (S. D. N. Y. 1937); Weedin v. 
Hempel, 28 F.(2d) 603 (C. C. A. 9th, 1928); U.S. ex rel. Popoff 
v. Reimer, 79 F.(2d) 513, 515 (C. C. A. 2d, 1935); U.S. ex rel. 
Millard v. Tuttle, 46 F.(2d) 342 (E. D. La. 1930); Ponzi v. Ward, 
7 F. Supp. 736 (Mass. 1934); Medich v. Burmaster, 24 F.(2d) 57 
(C. C. A. 8th, 1928) ; Portada v. Day, 16 F.(2d) 328 (S. D. N. Y. 
1926); Robinson v. Day, 51 F.(2d) 1022 (C. C. A. 2d, 1931); 
Mercer v. Lence, 96 F.(2d) 122 (C. C. A. 10th, 1938); Rydberg 
v. Reimer, 17 F. Supp. 414 (S. D. N. Y. 1936). (5) False State- 
ments. U. S. ex rel. Popoff v. Reimer, 79 F.(2d) 513 (C. C. A. 2d, 
1935) ; U. S. ex rel. Medich v. Burmaster, 24 F.(2d) 57 (C. C. A. 
8th, 1928); Kaneda v. U. S., 278 Fed. 694 (C. C. A. 9th, 1922) ; 
cf., Iorio v. Day, 34 F.(2d) 920 (C. C. A. 2d, 1929); Leibowitz 
v. Schlotfeldt, 94 F.(2d) 263 (C. C. A. 7th, 1938). 

The greatest conflicts in the decisions occur in cases involving 
assaults, manslaughter, violation of the liquor laws, and “sex” of- 
fenses. Assault has been held to be a crime involving moral turpi- 
tude. Weedin v. Tayokichi Yamada, 4 F.(2d) 455 (C. C. A. 9th, 
1925); Ciccerelli v. Curran, 12 F.(2d) 394 (C. C. A. 2d, 1926) ; 
Morlacci v. Smith, 8 F.(2d) 663 (W. D. N. Y. 1925) ; Mazzillo v. 
Day, 15 F.(2d) 391 (S. D. N. Y. 1925); Restivo v. Clark, 90 
_ F.(2d) 847 (C. C. A. Ist, 1937). Contra: U.S. ex. rel. Valenti v. 

Karnuth, 1 F. Supp. 370, 376 (N. D. N.‘Y. 1932); Ciambelli 
ex rel. Maranci v. Johnson, 12 F.(2d) 465 (Mass. 1926); U. S. 
ex rel. Griffo v. McCandless, 28 F.(2d) 287, 288 (E. D. Pa. 1928). 
Manslaughter has been held to involve moral turpitude. U. S. ex rel. 
Claussen v. Day, 16 F.(2d) 15 (C. C. A. 2d, 1926); Ex parte 
Piazzola, 18 F.(2d) 115 (W. D. N. Y. 1926). Contra: In re 
Schiano di Cola, 7 F. Supp. 194 (R. I. 1934); cf., U. S. ex rel. 
Mongiovi v. Karnuth, 30 F.(2d) 825 (W. D. N. Y. 1929). Con- 
victions for violating the liquor laws have been held to be convic- 
tions for crimes involving moral turpitude. Riley v. Howes, 17 
F.(2d) 647 (Me. 1927); Rousseau v. Weedin, 284 Fed. 565 (C. C. 
A. 9th, 1922) ; Rudolph v. U. S., 6 F.(2d) 487 (App. D. C. 1925) ; 
cert. den., 269 U. S. 559, 47 Sup. Ct. 20, 70 L. ed. 411 (1925). 
Contra: Iorio v. Day, 34 F.(2d) 920 (C. C. A. 2d, 1929) ; Coyken- 
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dall v. Skrmetta, 22 F.(2d) 120 (C. C. A. 5th, 1927); Bartos v. 
U. S. D. C., 19 F. (2d) 722 (C. C. A. 8th, 1927). The following 
“sex” crimes have been held to involve moral turpitude: (1) Adul- 
tery. Ex parte Rodriguez, 15 F.(2d) 878 (S. D. Tex. 1926); U.S. 
ex rel. Tourny v. Reimer, 8 F. Supp. 91 (N. Y. 1934). Contra: 
Huber v. Sibray, 178 Fed. 144 (C. C. Pa. 1910), rev'd on other 
grounds, 185 Fed. 401 (C. C. A. 3d, 1911). (2) Bigamy. Whitty 
v. Weedin, 68 F.(2d) 127 (C. C. A. 9th, 1933); Davis v. Beason, 
133 U. S. 333, 341, 10 Sup. Ct. 299, 300, 33 L. ed. 637 (1890) ; 
U. S. v. Williams, 200 Fed. 538 (C. C. A. 2d, 1912); cf., Wong 
Yow v. Weedin, 33 F.(2d) 377 (C. C. A. 9th, 1929). (3) Statutory 
rape. Bendel v. Nagel, 17 F.(2d) 719 (C. C. A. 9th, 1927); Sim- 
scalchi v. Thomas, 195 Fed. 701 (C. C. A. 6th, 1912); cf., Browne 
v. Zurbrick, 45 F.(2d) 931, 933 (C. C. A. 6th, 1930). (4) Con- 
spiracy to violate the White Slave Traffic Act. Restivo v. Clark, 
90 F.(2d) 847 (C. C. A. Ist, 1937). (5) “Lewdness” . . . Lane ex 
rel. Cronin v. Tillinghast, 38 F. (2d) 231 (C. C. A. Ist, 1930). But 
fornication apparently is not a crime involving moral turpitude. 
Ex parte Rocha, 30 F.(2d) 823 (S. D. Tex. 1929) ; Ex parte Isojoki, 
222 Fed. 151 (N. D. Cal. 1915); cf., Hansen v. Haff, 291 U. S. 
559, 54 Sup. Ct. 494, 78 L. ed. 968 (1934). 


There is also a conflict as to whether or not a violation of the 
Harrison Narcotic Act involves moral turpitude. It has been held 
that it does. In re Shepard, 35 Cal. App. 442, 170 Pac. 442 (1917) ; 
Menna v. Menna, 6 L. W. 638 (App. D. C., Jan. 9, 1939). Contra: 
Andreacchi v. Curran, 38 F.(2d) 498 (S. D. N. Y. 1926) ; cf., Mar- 
tinez v. Nagel, 53 F. (2d) 195 (C. C. A. 9th, 1931). 

Smuggling is a crime at common law. Keck v. U. S., 172 U. S. 
434, 19 Sup. Ct. 254, 43 L. ed. 505 (1899). It has been held to be a 
crime involving moral turpitude. In re Shepard, 35 Cal. App. 442, 
170 Pac. 442 (1917) ; Guarneri v. Kessler, 98 F.(2d) 580 (C. C. A. 
5th, 1938). Contra: U.S. ex rel. Andreacchi v. Curran, 38 F.(2d) 
498 (S. D. N. Y. 1926). 

The majority of the reported cases hold that the court may not go 
behind the record of the conviction to determine whether there were 
extenuating circumstances which would justify the court in holding 
that the crime did not involve moral turpitude. The alien may not 
offer evidence that he was not guilty of the crime for which he was 
convicted. U. S. ex rel. Meyer v. Day, 54 F.(2d) 335,337 (C. C. A. 
2d, 1931); Tillinghast v. Edmead, 31 F.(2d) 81 (C. C. A. Ist, 
1929) ; Ng Sui Wing v. U. S., 46 F.(2d) 755 (C. C. A. 7th, 1931) ; 
U. S. ex rel. Portada v. Day, 16 F.(2d) 328 (S. D. N. Y. 1926). 
Contra: U.S. ex rel. Millard v. Tuttle, 46 F.(2d) 342 (E. D. La. 
1930); cf., U. S. ex rel. Rizzio v. Kenney, 50 F.(2d) 418 (Conn. 
1931); Mercer v. Lence, 96 F.(2d) 122 (C. C. A. 10th, 1938) ; 
Valenti v. Karnuth, 1 F. Supp. 370 (N. D. N. Y. 1932). 

Deportation proceedings are not criminal. Fong Yue Ting v. 
U. S., 149 U. S. 698, 13 Sup. Ct. 1016, 37 L. ed. 905 (1893) ; 
Zakonaite v. Wolf, 226 U. S. 272, 33 Sup. Ct. 31, 57 L. ed. 218 
(1912). But it is anomalous that for the same crime an alien can 
be deported in one circuit and not in another. It is more anomalous 
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that administrative officials should make the final decision in a great 
majority of cases, particularly since the alien is frequently unable to 
afford the expense of judicial review. In the fiscal year ending 
June 30, 1938, 1,662 aliens were deported for crimes involving moral 
turpitude, and 200 were debarred from entry. REPoRT OF THE SEC- 
RETARY OF Lasor, 1938, p. 102. How many of those lost their right 
to stay in the United States because of the indefiniteness of the 
term “moral turpitude”? How much better it would be if the crimes 
justifying deportation were specified with particularity in the 
statute ! 

For a criticism of the use of the term “moral turpitude” as a stand- 
ard, on the ground that it has a “vague, nebulous and discretionary 
meaning,” see Bradway, Moral Turpitude as the Criterion of Offenses 
That Justify Disbarment (1935) 24 Cat. L. Rev. 9-27. See also: 
Freund, The Use of Indefinite Terms in Statutes (1921) 30 Yate 
L. J. 437, 444. W. A. A. 


CONSTITUTIONAL Law—Pustic UTILITIES—RATES AND RATE- 
Fix1inG—TEMporary Rates.—Section 310 of the Pennsylvania Pub- 
lic Utility Act of May 28, 1937 provides that the Public Utility Com- 
mission may, in any proceeding involving rates, immediately prescribe 
temporary rates sufficient to provide a return of not less than five per 
cent of the original cost of the property of the public utility, less 
accrued depreciation; and if the verified reports of said utility to the 
Commission do not show such original cost, the Commission may 
estimate the cost less depreciation, and fix rates as provided. The 
statute also provides that if, upon final determination, the rates finally 
fixed are higher than those prescribed temporarily, the loss measured 
by the difference between temporary and final rates may be amortized 
by a temporary increase above the rates finally determined. 
66 P. S. Pa. § 1150. Acting under this statute, the Pennsylvania 
Public Utility Commission, on November 30, 1937 issued an order 
prescribing temporary rates for the Edison Light and Power Co., cal- 
culated to effect a reduction of $435,000.00 in its annual revenue. 
The Commission did not make allowance for complainant’s rate case 
expenses of $178,375.00; it did not allow as an operating expense an 
increase of $20,593.00 in salaries paid the officers of the corporation 
' pursuant to a resolution of its Board of Directors; no allowance was 
made for a loss of revenue occasioned by abandonment of street rail- 
way service by the York Railways Co.; and no separate allowance 
was made for going concern value. The Commission found that 
$5,250,000.00 represented the fair value of complainant’s property, 
and complainant contended that the fair value should be $5,866,000.00. 
Complainant filed a bill in equity to restrain the Commission from en- 
forcing its order; the case was heard by a three judge Statutory 
Court. Held, that the statute in question is unconstitutional, and 
even if the statute is constitutional, the rates fixed are canfiscatory 
and invalid. The Commission should have allowed the rate case 
expenses, the increased salary expenses and the loss of revenue 
due to abandonment of street car service; if these allowances 
are made, the return on the fair value found by the Commission 
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is 3.65%; if the fair value contended for by the company is taken, 
the return is 3.27%. Either return under the facts of this case is con- 
fiscatory. Edison Light & Power Co. v. Driscoll, 25 F. Supp. 192 
(E. D. Pa. 1938). (Argued U. S. Supreme Court Feb. 7, 1939). 

In an earlier case before the United States District Court for the 
Middle District of Pennsylvania, this same statute was held consti- 
tutional because of the provision for amortization of losses arising 
from temporary rates. The order of the Commission was held in- 
valid in the earlier case for failure of the Commission to make such 
findings of fact or to furnish such facts as would enable the Court to 
determine on review whether there had been a deprivation of legal 
rights. Edison Light & Power Co. v. Driscoll, 21 F. Supp. 1 
(M. D. Pa. 1937); note (1938) 86 U. or Pa. L. Rev. 314; note 
(1938) 4 U. or Pitts. L. Rev. 152. 


A state may fix reasonable rates to be charged by a public utility. 
Munn v. Illinois, 94 U. S. 113, 24 L. ed. 77 (1877). The rates fixed 
must yield a reasonable return on the fair value of the property of the 
public utility ; to determine fair value, the Legislature or Commission 
must consider: the original cost of construction, the amount expended 
in permanent improvements, the amount and market value of bonds 
and stock, the present as compared with the original cost of con- 
struction, the probable earning capacity of the property under particu- 
lar rates prescribed, the sum required to meet operating expenses ; 
and any other matters that may be necessary. Smyth v. Ames, 169 
U. S. 466, 18 Sup. Ct. 418, 42 L. ed. 819 (1897) ; Knoxville v. Knox- 
ville Water Co., 212 U. S. 1, 29 Sup. Ct. 148, 53 L. ed. 371 (1908) ; 
The Minnesota Rate Cases, 230 U. S. 352, 33 Sup. Ct. 729, 57 L. ed. 
1511 (1912); The Des Moines Gas Co. v. Des Moines, 238 U. S. 
153, 35 Sup. Ct. 811, 59 L. ed. 1244 (1914) ; Missouri ex rel. South- 
western Bell Telephone Co. v. Missouri Public Service Commission, 
262 U. S. 276, 43 Sup. Ct. 544, 67 L. ed. 981 (1922); McCardle v. 
Indianapolis Water Co., 272 U. S. 400, 47 Sup. Ct. 144, 71 L. ed. 316 
(1926); St. Louis & O’Fallon Ry. Co. v. U. S., 279 U.S. 461, 49 
Sup. Ct. 384, 73 L. ed. 798 (1928). Where the financial history of a 
public utility reveals that elaborate calculations are contrary to reality, 
the calculations are of no avail in determining the adequacy of rates. 
Lindheimer v. Illinois Bell Telephone Co., 292 U. S. 151, 54 Sup. Ct. 
658, 78 L. ed. 1182 (1933). The rule of the Lindheimer case is appli- 
cable only when the financial history is available and demonstrates the 
inefficacy of the calculations; it does not change the rule of Smyth v. 
Ames, supra. See Dayton Power & Light Co. v. Public Utility Com- 
mission, 292 U.S. 290, 54 Sup. Ct. 647, 78 L. ed. 1267 (1933). 

Temporary rates fixed in accordance with a New York statute pro- 
viding for promulgation of temporary rates without consideration of 
all the elements of fair value are invalid if confiscatory. Prendergast 
v. New York Telephone & Telegraph Co., 262 U. S. 43, 43 Sup. Ct. 
466, 67 L. ed. 853 (1922). However, when the New York statute 
was amended to include a provision for amortization of losses result- 
ing from temporary rates, it was held to be constitutional. The word- 
ing of the amended New York statute was practically identical with 
that of the Pennsylvania statute held unconstitutional in the instant 
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case. Bronx Gas & Electric Co. v. Maltbie (Yonkers Electric Light 
& Power Co. v. Maltbie), 271 N. Y. 364, 3 N. E. (2d) 512 (1936). 


Expenses incurred in a rate case must be allowed as operating costs 
of the utility, if they are incurred in good faith. West Ohio Gas Co. 
v. Public Utilities Commission of Ohio, 294 U. S. 63, 55 Sup. Ct. 316, 
79 L. ed. 761 (1935). The regulating commission is not the manager 
of a utility and may not substitute its judgment for that of the di- 
rectors of the corporation; nor may it ignore items charged by the 
utility as operating expenses unless there is an abuse of discretion in 
that regard by the corporate officers. Missouri ex rel. Southwestern 
Bell Telephone Co. v. Missouri Public Service Commission, supra. 


The court seems to have been a bit overzealous in declaring the 
statute unconstitutional in view of the fact that the U. S. District 
Court for the Middle District of Pennsylvania had previously held 
the same statute not violative of the Fourteenth Amendment. The 
court in the instant case follows the very strange practice of quoting 
at great length from the dissenting opinion of the earlier case and 
treating such dissent as authority for the present decision. That 
portion of the opinion dealing with the confiscatory nature of the 
temporary rates is in line with the decisions of the Supreme Court. 
The Commission erred in refusing to make allowance for the rate 
case expenses, the increased salary expenses, and the loss due to 
abandonment of trolley service. The first two items may have been 
incurred in bad faith, but in the absence of evidence to that effect, it 
must be presumed that they were not so incurred; and the Supreme 


Court has ruled that such charges must be allowed as operating ex- 
penses. H 


PATENTED ARTICLES—RESTRICTIONS ON UsE—IN THE HANDs 
OF VENDEE FROM RESTRICTIVE LICENSEE.—The petitioner purchased 
from the American Transformer Company a number of patented 
vacuum tube amplifiers for use in theaters in connection with talking 
picture equipment. The American Transformer Co., along with 
about fifty other manufacturers, was licensed by the respondents to 
manufacture and to sell these patented amplifiers only for radio 
amateur reception, radio experimental reception and radio broadcast 
. reception. The petitioner-vendee had knowledge of its vendor’s 
restrictive license and the vendor had knowledge that its vendee 
bought the amplifiers for use in the talking picture field. In fact, the 
amplifiers were especially designed for the intended use to which the 
petitioner put them. Held, that the petitioner was an infringer. Since 
the restrictive license is valid the petitioner’s vendor was guilty of an 
infringement when it made the amplifiers for, and sold them to the 
petitioner. Since the petitioner purchased the amplifiers and used 
them with knowledge of its vendor’s restrictive license, it was also 
an infringer. Aff'd, General Talking Pictures Corp. v. Western Elec- 
tric Co., 304 U. S. 175, 58 Sup. Ct. 849, 82 L. ed. 1273, 37 U. S. 
P. Q. 357 (1938); aff'd on rehearing, 59 Sup. Ct. 116, 83 L. ed. 
(adv. op.) 110, 39 U. S. P. Q. 329 (U. S. 1938). Rehearing den. 
6 L. W. 534. 
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For a further discussion of this case and the law relating to 
restrictions on the use of patented articles see (1939) 7 Gro. Wasu. 
L. Rev. 657. A. L. B. R. 





TAXATION—DISTILLED SPIRITS—ATTEMPT TO DEFRAUD UNITED 
States.—One Bandy was charged with the commission of the fol- 
lowing offenses on August 28, 1935: attempting to defraud the 
United States of the tax on distilled spirits in violation of Rev. Stat. 
§ 3257 (1878), 26 U. S. C. § 1155 (f) (1934); possession of an 

unregistered still in violation of Rev. Stat. § 3258 (1878), 26 U. S.C. 
§ 1162 (1934); and carrying on the business of a distiller without 
giving bond as required by Rev. Stat. § 3281 (1878), 26 U. S. C. 
§ 1184 (1934). Upon a plea of guilty, Bandy was fined and sen- 
tenced by a District Court of the United States to three terms in the 
penitentiary, the terms to run consecutively. Writ of habeas corpus, 
brought after confinement, was discharged by District Court. Bandy 
appealed, contending that the statutes upon which the charges were 
based were rendered inoperative by the adoption of the Twenty- 
first Amendment, and that the offenses charged were merged and 
constituted one and the same offense, punishable by only one sen- 
tence. Held, that the statutes as re-enacted were not dependent upon 
either the Eighteenth Amendment or the National Prohibition Act 
for validity and were not rendered inoperative by the adoption of 
the Twenty-first Amendment; further, the offenses charged did not 
constitute one offense punishable by only one sentence but consti- 
tuted separable offenses. Discharge of writ affirmed. Bandy v. 
Zerbst, 99 F.(2d) 583 (C. C. A. 5th, 1938). 


Particularly with respect to conviction for violation of the statutes 
noted above, the appellant’s contention was without merit. To have 
been rendered inoperative by the adoption of the Twenty-first 
Amendment, it would have been necessary that the statutes be de- 
pendent upon the Eighteenth Amendment. That the statutes were 
not so dependent is indicated by examination of the history of one 
of them. 

Rev. Stat. § 3257, originally enacted in 1868, provided that, ““When- 
ever any person engaged in carrying on the business of a distiller 
defrauds or attempts to defraud the United States of the tax on 
the spirits distilled by him, or of any part thereof, he shall forfeit 
the distillery and distilling apparatus used by him, and all distilled 
spirits and all raw materials for the production of distilled spirits 
found in the distillery and on the distillery premises, and shall be 
fined not less than $500 nor more than $5000, and be imprisoned 
not less than six months nor more than three years.” This statute 
was repealed by the National Prohibition Act. U. S. v. Yuginovich, 
256 U. S. 450, 41 Sup. Ct. 551, 65 L. ed. 1043 (1921); U.S. v. 
Stafoff, 260 U. S. 477, 43 Sup. Ct. 197, 67 L. ed. 358 (1923). 

Rev. Stat. § 3257 became inoperative on October 28, 1919, and 
remained so until the adoption of the Act of November 23, 1921, 
42 Stat. 223 (1921), 27 U. S. C. §3 (1934). This Act provided 
that, “All laws in regard to the manufacture and taxation of and 
traffic in intoxicating liquor, and all penalties for violations of such 
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laws that were in force on October 28, 1919, shall be and continue 
in force, as to both beverage and non-beverage liquor, except such 
provisions of such laws as are in conflict with any provision of this 
title; . . .” The effect of the Act of November 23, 1921, was to 
re-enact Rev. Stat. § 3257. U. S. v. Knoblauch, 291 Fed. 407 (Neb. 
1923) ; Bailey v. U. S., 12 F.(2d) 706 (C. C. A. 8th, 1926). 

The re-enactment of Rev. Stat. § 3257 was treated as a part of 
the National Prohibition Act and laws supplementary thereto, but 
it was not dependent upon either the Eighteenth Amendment or the 
National Prohibition Act for its validity. Thus, while the National 
Prohibition Act fell with the adoption of the Twenty-first Amend- 
ment, U. S. v. Chambers, 291 U. S. 217, 54 Sup. Ct. 434, 78 L. ed. 
763 (1934), the Act of November 23, 1921, remained unaffected 
thereby in so far as it re-enacted the former liquor statutes ; and these 
laws remained in full force and effect. Benton v. U. S., 70 F.(2d) 24 
(C. C. A. 4th, 1934); Rand v. U. S., 77 F.(2d) 52 (C. C. A. 8th, 
1935); Deutsch v. Aderhold, 80 F.(2d) 677 (C. C. A. 5th, 1935) ; 
Tramp v. U. S., 86 F.(2d) 82 (C. C. A. 8th, 1936). 

Section 3 of the Act of November 23, 1921, which had re-enacted 
Rev. Stat. § 3257, was itself repealed by §1 of the Liquor Law 
Repeal and Enforcement Act of August 27, 1935, which provided, 
“Titles I and II of the National Prohibition Act, approved October 
28, 1919 (41 Stat. 305), and all laws amendatory of, or supple- 
mentary to, the National Prohibition Act, are hereby repealed.” 
49 Stat. 872 (1935). At this point it would appear that Rev. Stat. 
§ 3257 again became inoperative on October 27, 1935, and that since 
Bandy was charged with the commission of the offense on the subse- 
quent date of October 28, 1935, the writ of habeas corpus should 
have been granted. It has been held, however, that the express 
repeal, by the Liquor Law Repeal and Enforcement Act, of the Act 
passed to re-enact sections of the internal revenue laws impliedly 
repealed by the National Prohibition Act, did not repeal the revenue 
statutes. This decision was reached in view of congressional reports 
and the fact that effective repeal of prohibition was by constitutional 
mandate which reinvigorated the importance of the revenue statutes. 
U. S. v. Minker, 19 F. Supp. 409 (Md. 1937). M. D. S. 


TRADE REGULATION—TYING CLAUSES—JURISDICTION OF STATE 
Courts To CoNsIDER FEDERAL ANTI-TRUST AcTs AS A DEFENSE.— 
Plaintiff leased to defendant certain motion picture machinery. The 
lease required the lessee to purchase all repair and replacement parts 
from the lessor. Plaintiff sued in the State court for money allegedly 
due on the contract. Defendant alleged in defense that the above- 
mentioned provisions violated § 3 of the Clayton Act. Held, that 
(1) the restriction is “reasonable” and does not, therefore, consti- 
tute a violation of the Clayton Act; (2) in any event, the Federal 
Anti-trust Acts may not be considered by a State court, either by way 
of attack or defense. General Talking Pictures v. De Marce, 279 
N. W. 750 (Minn. 1938). 

While the holding of validity was unnecessary to the decision, since 
the court held it was without jurisdiction to consider the defense, 
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it presents an interesting question of law. Section 3 of the Clayton 
Act declares it to be unlawful to “lease or make a sale or contract 
of sale of goods . . . on the condition, agreement or understanding 
that the lessee or purchaser shall not deal in the goods . . . of a 
competitor of the lessor or seller where the effect . . . may be to 
create a monopoly or substantially lessen competition in any line 
of commerce.” The courts have, as a rule, upheld contracts falling 
within the literal terms of the prohibition of the Clayton Act if they 
were reasonably necessary to protect the good will of the promisee, 
but have carefully scrutinized such contracts to avoid permitting, 
under the guise of protecting good will, the use of such contracts to 
eliminate competition. Similarly, covenants which are reasonably 
adapted to secure to a patentee the benefit of his monopoly have 
been upheld, while those by which the patentee seeks to extend his 
monopoly beyond that granted by the patent laws have been held 
invalid. 

A covenant by a dealer not to sell or use any second hand or used 
parts nor any parts not manufactured by General Motors has been 
held to be valid as a reasonable precaution to protect the good will 
of the manufacturer, particularly in view of the guarantee given by 
the manufacturer. Pick Mfg. Co. v. General Motors, 80 F.(2d) 641, 
(C. C. A. 7th, 1936), aff'd per curiam, 299 U. S. 3, 57 Sup. Ct. 3, 
81 L. ed. 4 (1936). 

Clauses which appear to be the same in all important respects 
as those involved in the principal case have been held to be in viola- 
tion of the Clayton Act. The court, on final hearing, stated that, in 
the early stages of development of talking pictures, before skill in 
the repair and servicing of talking picture machinery had become 
widespread, the clauses had been necessary to protect the good will 
of the lessor, but that the need for them had passed, due to the 
increase in the number of persons qualified to make repairs. Stanley 
Co. of America, Inc. v. American Telephone and Telegraph Co., 
4 F. Supp. 80 (Del. 1933), on final hearing, 18 F. Supp. 650 
(Del. 1937, appeal pending). 

Where patent license contracts provided that the licensees were 
to purchase from the licensors unpatented tubes to render the sets 
initially operative the court rejected as without significance the con- 
tention that, for technical reasons, it was desirable to have the 
licensors’ tubes placed in the sets and held the contracts illegal. 
Section 3 of the Clayton Act mentions only leases, sales, and con- 
tracts for sale in its prohibition. Defendant contended the agreement 
was not a sale but a patent license and, therefore, not subject to the 
provisions of the section. The court, however, considered the trans- 
action as a sale of the tubes governed by the statute. Where a patent 
license including a clause forbidding the licensee to “use or deal in 
the goods . . . of a competitor” is accompanied by a sale or lease 
of goods by the licensor to the licensee, the patent license would, for 
all practical purposes, be subject to the provision of the section. 
Radio Corp. of America v. Lord, 28 F.(2d) 257 (C. C. A. 3d, 1928), 
cert. den., 278 U. S. 648, 49 Sup. Ct. 83, 73 L. ed. 560 (1928). 

See also International Business Machines Corp. v. United States, 
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298 U. S. 131, 56 Sup. Ct. 701, 80 L. ed. 1085 (1936) (leases of pat- 
ented computing and tabulating machines using punched cards and 
operating by electrical conduction on condition that the lessee pur- 
chase unpatented cards from the lessor) ; Oxford Varnish Corp. v. 
Ault & Winborg Corp., 83 F.(2d) 764 (C. C. A. 6th, 1936) 
(licenses under a patent for a process for graining wood which 
required the licensees to purchase the material for use in the process 
from the licensor). 

Patent license contracts which fixed prices on the patented articles 
have been held valid as “normally and reasonably adopted to secure 
pecuniary reward for the patentee’s monopoly.” United States v. 
General Electric Co., 272 U. S. 476, 47 Sup. Ct. 192, 71 L. ed. 
362 (1926) (very comprehensive discussion of the relation of the 
patent laws to the anti-trust laws). 

Cf., Bement v. National Harrow Co., 186 U. S. 70, 22 Sup. Ct. 
747, 46 L. ed. 1058 (1902); General Talking Pictures v. Western 
Electric Co., 304 U. S. 175, 58 Sup. Ct. 849, 82 L. ed. 1273 (1938), 
on rehearing, 59 Sup. Ct. 116 (U. S. 1938), noted (1939) 7 Geo. 
Wasu. L. Rev. 657 (license attacked as violative of anti-trust laws 
by the United States in brief amicus curiae on rehearing). But cf., 
Standard Sanitary Mfg. Co. v. United States, 226 U. S. 20, 33 Sup. 
Ct. 9, 57 L. ed. 107 (1912). 

Two cases have been found which are in accord with the principal 
case in holding that state courts may not declare a contract invalid 
as violative of the federal anti-trust laws when the question is raised 
by way of defense. The courts holding this view take the position 
that there is no difference between this situation and one in which 
affirmative relief is asked. The question of whether a contract vio- 
lates the federal acts is regarded as a very delicate question, reserved 
exclusively to the federal courts. American Refining Co. v. Gasoline 
Products Co., 294 S. W. 967 (Texas Civ. App. 1927); Eastman 
Kodak v. Powers Film Products Co., 189 App. Div. 556, 179 N. Y. 
Supp. 325 (1919) (erroneously listed among those cases denying 
affirmative relief by the court in the Remington Rand case, infra.) 

A contrary result has been reached in Missouri, the court’s posi- 
tion being that if the contract is illegal there is nothing on which 
relief can be granted and that it is immaterial whether the illegality 


is due to a state or to a federal law. First Nat. Bank v. Missouri 


Glass Co., 169 Mo. App. 374, 152 S. W. 378 (1912). A similar 
result has recently been reached in New York allegedly on the basis 
of precedent. Remington Rand v. International Business Machine 
Co., 167 Misc. 108, 3 N. Y. S. (2d) 515 (1937). The cases 
relied on, however, do not consider the question. Apparently both 
parties and the court assumed the court to have jurisdiction to 
consider the defense. Matter of Metro-Goldwyn-Mayer, 150 Misc. 
408, 269 N. Y. Supp. 104 (1931) aff'd without opinion, 242 App. 
Div. 674, 273 N. Y. Supp. 444, sub. nom. Metro-Goldwyn-Mayer v. 
Dewit Development Corp.; Metropolitan Opera Co. v. Hammerstein, 
162 App. Div. 674, 147 N. Y. Supp. 532 (1914), aff'd without 
opinion, 221 N. Y. 507, 116 N. E. 1061 (1917); Ainsworth v. 
Cooper Underwear Co., 227 App. Div. 837, 237 N. Y. Supp. 301 
(1929). 
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State courts are uniformly held to have no jurisdiction to grant 
affirmative relief under the Sherman or Clayton Act. General Invest- 
ment Co. v. Lake Shore Railway Co., 260 U. S. 261, 48 Sup. Ct. 
106, 67 L. ed. 87 (1922); Cadman v. New York, New Haven and 
Hartford R. R. Co., 253 Mass. 144, 148 N. E. 467 (1925) (stock- 
holders’ suit to enjoin violation by corporation); Burns v. Dairy- 
man’s League Co-op. Ass’n., 220 App. Div. 624, 222 N. Y. Supp. 
294 (1927); Penn.-Dixie Cement Corp. v. H. Wales Lines Co., 119 
Conn. 603, 178 Atl. 659 (1935) (counterclaim) ; State ex rel. Star 
Publishing Co. v. Associated Press, 159 Mo. 410, 60 S. W. 91 
(1901). 

A state court has jurisdiction of a stockholder’s suit for an ac- 
counting for losses caused by the corporation’s purchase of stock 
in violation of the anti-trust laws. In such cases the essence of the 
wrong is not the violation of the anti-trust acts but the wasting of 
corporate assets. Hand v. Kansas City Southern Ry. Co., 55 F.(2d) 
712 (S. D. N. Y. 1931); Guiterman v. Pennsylvania Railroad 
Co., 48 F.(2d) 851 (E. D. N. Y. 1931). In a suit of this nature 
the allegation that the directors’ action constituted a violation of the 
Federal anti-trust laws is insufficient to confer jurisdiction on a 
federal court. Meyer v. Kansas City Southern Ry. Co., 84 F.(2d) 411 
(C. C. A. 2d, 1936). 

No decision of the United States Supreme Court bearing directly 
on the question of jurisdiction involved in the principal case has been 
found. Bement v. National Harrow Co., supra, involved a suit 
brought in the state courts of New York on a contract which the 
defendant contended violated the Sherman Act. The court stated 
that the fact that the United States was given the right to sue to 
enforce the Act did not prevent a private person from setting up the 
Act as a defense. Nothing was said as to the jurisdiction of the state 
courts to consider the defense. 

It is submitted that the approach of the Missouri court in the 
First National Bank case, supra, was correct. No case seems to have 
expressly considered the effect of Art. VI, sec. 2 of the United States 
Constitution, which provides that “this CoNsTITUTION and the laws 
passed in pursuance of it . . . shall be the supreme law of the 
land and the courts of all the states shall be bound thereby, the laws 
of any state to the contrary notwithstanding.” The decisions of the 
state courts appear to be in hopeless conflict and it is to be hoped 
that the United States Supreme Court will soon take up and decide 
the question. R. K. S. 








